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Bq}“ore Sir Nohﬁan Mdcleod Kt C}mf Justice, and Ar, /Jﬁstiée ‘;Sk‘a,h
CBUD.ASAMA KHOLUBA SARTANSAN" AND OTHERS (or1G1NAL DEFEND- °
ANTS), - APPELLANTS’U CHUDASAMA TAKHATSANG NARSINGJIT anp =

.OTHERS (ORIGINAL PLAINTIFFS AND DEFENDANTS Nos 6 1o 8 13, 16
" AND 22 To 29), RESPONDENTSQ

Indum E’mdence det (1 of 1872 ), .s'ectzon 6‘5—-—Secamlary Emdence—Certz-

ﬁed copy—Copy showing that the original produced in an old smt—-—C’opy
I -can be relied on to prove the terms of the original document.

Ina suit fora declaratmn that cert'un Survey numbers wére kept joint at a.

' partltlon between the parties’ ancestors in 1809, the plaintiff relied upon

a -certified ‘copy of & partltlon deéd passed between the parties i in that yeat.

. The copy ‘which' was produced showed that the ongmal document was- pro-

-duced in Court in a suit of 1823., e )
Hdd that ~the " Court cold’ rely on the certlﬁed copyas showmg the

. -

‘ terms of the partition; as there’ wag “ho reason to doubt, owing to the’ lapse of
" time, that the certified copy 1etamed on the file "of the suit of 1823 was a. .

correct copy of the original, - SN,

N

SECOND Appeal agamst the dec1s10n of 0 N Mehta .
J oint Judge of Ahmedabad confirming the decree pdss—
‘ed by P. C. Desai, Subordmate Judge ap Dhandhuka

Su1t for a declaratlon

The partws 10 the suit were. Talukda1s holdmg the .
village of Tagdi on Talukdari tenure. The plaintiff

- alleged that the village site and field lands of the %ill-*
-age were first partltloned into two main shares of 50.
" Dokdas each in 1809 ; -that the lands near the v1llage

- gite” (Gam Padar) and -the grainyard were, however "

kept joint ; that old Survey Nos.-177 and 40 pari. of

- Gam Padar were common numbers belonging to all the'’

100 Dokda sharers ; that the survey numbers were used
‘as common pasture and gramyard that the defendants

obstructed the plaintiff in nsmg the land accmdmg to

“Second Appeal No 73 of 1916
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‘usual practics. The plaintiff, therefore, 'sued for a

belonged in common to all the 100 Dokda sharers of the
vﬂlage for use gs common pasture and /gramyard and
“for a perpetuel m;uncmon restrammg the defendants
~ from 1 using the lend of the said numbers; either by
" themselves .or through others for purposés other. than
those spec1ﬁed

The contendin g defendants pleaded that Survey '
,\No 177 belonged exelu31xrely to them, whlle the other
- number (Survey No. 40) was the. common property of
- the plaintiffs and, defendants but it was held m sepn
 jate shares of 50 Do'kdas by the- two branc’hes

- The Subordmate J udge relymg upon a celmﬁed copy

~ofa partmon deed entered.into between the' ancestors~

‘of the parties in 1809-held the plaintiffs’ claim proved.
He, therefore, passed a decree in favour of the pla1nt~
iffs. oo c : :

‘On. appeal the J oint J udge conﬁrmed the deeree

- The defendants appealed to the H1g11 Court

G. N. Thakor,for the appellants

G. 8. Rao andR w. Desaz, for respondents Nos 1
and 2. L '

~B. D. Mehta f01 N K Mekta, for respondents Nos 9
__to 1. ‘ S - . '

-~ MACLEOD, C J. -——The plammﬁs ﬁled this suit for adec-
laramon to the effect that Survey Nos 177-and 40 of the.
' Tagdi village, bounded as described in the plaint,- be-
‘ ‘longed in common to all the 100 Dokda sharers of the
’ vxllage foruse as common ‘pasture and gralnyard an(L

_ for a- perpetual m]unctlon restrammg thé defendants

from using the land - .of the said numbers, either by

themselves, or through others, for other purposes, and
ILR~13

T
' declaration to- the effect that Survey Nos.177 and 40 -~
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- from xnterfermg w1th the plamtlﬁs e1ther by them—
:selves or through others in the use of the same for the
“said purposes. The plamtlﬂfs case is that the village of

Tagdi was first partitioned into two main shares of 50
Dokdas. each in- 1809, ‘when lands of the Padar and

A - gramyard were kept joint.- - They rely upon the certi~

fied copy of the document passed between the parties’
X ‘ancestors in that year. The 011g1na1 was not forth-
.coming, but the copy which. was produced showed
}that the original was produced in Court in 1823. I
. has been ascertained from the orlgmal record that the’ :

ce1 tified:. copy which, Dad’ ‘been retained on thé file of

that qmt corxesponded Wlth the copy - produced Exhi-:
_-bit 337 There can -be no doubt thatin that deed of .
compromlse between the. two branches- the whole of"
the v1llage ‘Padar, 1nclud1ng the khalas or threshing.-
' ﬂbOI‘ Was kept ]omt

“ It has been contended that the Oourt could not rely :

on a.certified copy as evidence of the compromise. - But”

considering the mme that has expued there is no reason -

~-whatever to doubt. that the certlﬁed copy retalned"

on the file of that suit-is a correct copy of the’ original.
The Courts were perfectly correct in- relylng on 1t as"

'showmg the terms of the compronnse

The questlon is then ralsed Whether the present;

;Survey Nos. 177 and 40 were the qzﬂl‘age Padar in1809, -
A very large number of documents have been._ refened
to, from which it dppears that’ the old Sulvey Numbers
~were 33 and 110. -The Courts have referred to the vile.
~ lage  map “and to the Vlllage thardas .and’ came o0
~ the conclusmn that the’ present Survey Nos 177 andc
- 40 are waste” open lands. The pos1t10n of those
" Survey Numbers on the map at p:11 of the print. shows
'concluswely that - thoése Survey Numbers from thelr
j;very pos1t1on must have bcen open sfoes used for the
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-is next tothe village site, Survey No 40 is ad]ommg

“the vlllage tank. - They ‘have also been‘ entered in’

‘the - Government Reglsters as waste land It is not "

suggested. that they had ever been turned ‘into ara-"
“ble land and had paid assessment. - The fact.that- some

‘of the defendants got their names ‘entered in “the 3

-Government Survey Records - m ‘regard to these- two

numbers does not in any- way change the nature of

‘thesé lands and make them the separate property of---‘
the defendants instead of being ]omt between the §

‘plaintiffs and the defendants. = -

" The defendants sought to prove that they had ousted
the plaintiffs from the common wuser’ of - thegse Survey.

-Numbers and that they Ahad acquired a title to themiby
adverse possession. That is a'plain question of fact and

‘has been found against the defendants. - The learned
appellate J udge at p. 4 says: ‘I entlrely agree with the.

lower Court that the pla1nt1ffs witnesses, Who are more

reliable than those of the appellants prove -that- there -

has been continuous joint user of both the Survey
Numbers in d1spute by all the ]00 Dokda. sharers.”

It has been urged before us that the Court in its ]udg-' .

ment put on the record as Exh1b1ts documents which
had not been referred to in the course of the argument‘ .
so'that the deféndants had not the opportunlty of show- )

v1ng that. they do not support the plamtﬂfs case," or of
exhibiting further documents in order to get rid of the
effegt of those Exhibits. ~The numbers of those Exhi-
bits ave 345,.346 and 347.- The Court exhibited portions

1

of certain Sim Khardas and of a Field Book, all of Whmh;i_

afe Government-records: ~The ‘point was ralsed\ in-

ﬁrst appeal,” but I cannot think that it was. “then

seriously. ‘contended by - the appellants that the trial .

Court had ‘made a serious error in regard to these docu-~
ments in the course of its judgment. Amongst_ the -

purpoees of pasture and gralnyards Survey No 177 ‘\‘f”_1921'-','.?"‘

~ KHODUBA .~

— .
TAKHATSANG
NARSXNGJ!
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-1921. - mass of &ocuments Whlch must have been produced/
~———— for the purpose of the case, no doubt these. Government

- KHODUBA  yecords were produced, and the J udge, as he was én-

Tﬁiﬁ?gf titled to do, ‘referred’ to portions of them and marked

o o ~the speclﬁc portlons ‘which he referred to as Exhibits.

If the appellants had consulered that. the trial Judge
had committed ‘a serious error, and. had urged . this
- point as_strongly hefore the lower appellate Judge, as
“has been urged before us, T think it is certain that he
Would have referred to such a contentmn in-his judg-
went, The argument must really dgpend on <erfain
facts as to. ‘what ‘happened in the trial Court, and Wlth-'
" out those facts it is extremely difficult to consider in

Second Appeal whether ' the appellants had any griev-

ance. at all—it is one of those points which are argued

the” more. strenuously the . further the appellant gets
away from thie trial ‘Court; and I am not digposed to
consider. that the appellants have a real guevance

‘when they have not even taken the trouble to set out

- ‘the. facts mpon which their’ grievance must depend -
Apart from these Exhibits, it is obvious that the Cou1ts

* have relied upon other documents in order to,come to
.the conclusmn that the old numbers corresponded with
the present numbers ;-and even striking out all -these
documents, - as T have already pointed out, the very

--gituation of these Survey Numbers pom’os almost inevit-
ably to the conclusion that they always have been waste

~1ands When we fiud that they were registered as

waste land and never paid assessment the- conclusmn

“becomes' more. certain. In my oplmoﬁ therefore the

judgnients of both the . lower Courts were perfectly

; correct THe apeal must be dlsmlssed Wlﬂ’l costs

e

SHA}E{ U —1 agree.

Decree conﬁrmed

”JGR
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