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the remarks of their Lordshlps of the Prlvy Oouncﬂ in’ - 1eeL
Hunoomanpersau@ Panday - v. Mussumat Babooee - mmms

Munraj Koonweree®  There they said : “The power

of the manager for an 1nfant heir to charge an estate not%
‘his own, is, under the Hindwlaw,a limited and quahﬁed
“power. It can only be exercised rlghtly in case of
need, or for the benefit of the estate - But Where, in the Z

MAHOMED
YUSUF

partlcula.r instance, the charge is one that a prudent
sowner would make, in_q order to benefit t the estate, the
‘bona  fide lender is not aﬂ:ected by the precedent
-mismanagement of the estate The actual pressure on
the estate, the danger to be averted, or the beneﬁt to be-
conferred upon it, in the particular instance, is the
thing to be regarded. » That was a . case .of mortﬂage,
but the Privy Council have held that the same principle
applies to the case of a sale: Gwdharee Lall v. K antoo
Lall"’ L . A
L . - -Debi'ee'conﬁrmed.
. RBRR.

W(1856) 6 Moa. 1. A. 393 at p. 423.. - @(1874) 14 Beng. L. B. 187.
CRIMINAL REVISION

quore Sir Norman Macleod K., Chzqf Justice, cmd Mr. Jushce Slzah . o 1991,
L EMPEROR ». RAMA NANA HAGAVNE®, . ' July 22. .

Indzan Penal Code (Aet XLV of 1860), section 196—Tlse qf false emdence by
accused in his defence on a cnmmal charge—"* Corruptly

" . The accused was charged ‘with the ‘offence of assault. In his defence he -
‘produced a cattle-pound receipt and examined as hig witness the Patil of
.another village to prove that he (accused) was at that village at the time of the
alleged assault. The sdefence was disbelieved. The accused was next -
tried for the offence of corruptly using false evidence as true, pumshabe
ainder section 196 of the Indian Penal Code :— S

'Held, by MacLEoD C. J., that the accused was guilty of the offence with .’
which he was charged, since the Patll had a  corrupt motive in" giving- false
ev1dence on behalf of the accused. . N

- ® Criminal Application for Revision No. 34 of 1921. .

MANEKLAL '
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Held by SHaR J that las a pubhc servant had been mduced by the
accused person to produce &  fabricated document in )order to support his false .

- defence, it was not dxfﬁcult to support the inference as -to gthe corrupt use by,
bim of the fabricated ev1dence as havmg been W1th1n the scope of sectxon 196

of]the Indian Penal Code. ~ .- 0. LN w,

" Per Macrrop C.J. —Under sectlon 196 of the Indxan Penal Code’ “the mere

 user of false evidence is not sufficient, the user must be corrupt... Corruptly

v

not defined in the Code...We must give to the. word ‘corriptly’ its ordinary
dictionary meaning...I. should  have thought. that - the desire to screen am-
offender from the legal consequences of his. act could well be desxgnated a.
corrupt motive, and it would not require evidence to satisfy the Court that the
‘witness in giving false -evidence bad that desire. But I tvery much “doubt

‘ whether the user cannot be corrupt unless it mvolxes the con'uphon of a
: th1rd person.” .

“Tt is clear that the use of false evxdence with . thie "knowledge ‘that it is

: false must ordinarily be corrupt from its very nature, and the onus lies on -the

" accused to show that there are chcumstances in the case which prevent its

bemg corrupt.. The fact that he was’ defending himself against a criminal
charge is not enough ” ‘

Per Saan J.: —;-“ It is difficult to accept the proposltxon that as 8 matter of
law an accused’ person can never corruptly use as genuine fabricated evidence
80 long as he uses it for hig defence. Thiere is no legislative provisiont to that -
eﬁect...thle I.am not prepared to hold that an accused person when he uses °
the fabncated evidence as genuine in his defence can never do so-corruptly, -

- it i8 clear that his'position as an accused person must be taken into consider-

ation in determining on the evidence in a part:cu]ar case whether he uses it /
corruptly orinot.” . v

THIS wasan a pphcatlon under the criminal rev1s1ona1
]urlsdlctlon against a conviction and sentence passed
by C.G. Marathe, Sub-Divisional Maglstrate First Class,
‘at Karad, confirmed on appeal by W. Baker Sessmns
Judge of Satara. ~

. One Dhondi charged the accused W1th havm g assaulted
h1m at thevillage of Kharsi-about noon. on: the 20th -

" July 1919. By way of defence, the accused pleaded -

“that at the time of the alleged offence -he 'was .in the

neighbouring village of Chindhavli. The occasion . of .
the visit was stated to be that’ the accused’s buﬁalo had

strayed into that village.: To-prove the plea, the accused
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»rproduced a cattle pound recelpt and exammed the(
* Patil of the v111age to show that the accused was there -
~to release His ‘buffalo from the pound. The defence - °

was not believed by the trying Magistrate, who con-
victed the-accused of the offence of assault. Lo

The Magistrate also directed the prosecutlon of the |
- Patil and the accused for an offence under section 196.

- of the Indian Penal Code, for corruptly using a false |

“receipt as true. - The Patil as well as the accuséd were

~ found guilty of the offence charged and sentenced,

The convictions and sentences were upheld on appeal
by the Sessions Judge. .

‘The accused applied to the ngh Court contendmg,‘
among other-things, that assuming that ‘the receipt
‘was fabricated ahd that the accused knew -that it was
S0 fabrlcated the use of such a.document in a- crlmma!
. trial put in by way of defence did not. amount to an -

- offence under sectlon 196, Indian Penal Code

A. G. Desai, for the accused:—Accused No. 2 usedlﬁ;
‘ the cattle~pounc} receipt in a criminal trial and pleaded
" an alibi on the strength thereof.. It.is.in respect of

“ this receipt that the accused is now charged. and con-

" victed under section 196 of the Indian Penal Code.
The conviction cannot stand as it is not proved that

the accused used the receipt ° corruptly within the
meaning of section- 196 The user may. be ‘fraudulent’

.or *dishonest’ but that is not sufficient for supporting
a. conviction. under section 196. Section 196 requires -
that the user must be ‘corrupt’. - Corraption implies .

-'some sort of bribery: JImperator v. Bhausing

Jalamsing®. The words ‘ corrupt’ or ‘corruptly’ are

" advisedly used ina very few sections of the Code : vide

6.g.- sections .162; 198, 200, 219 and 220. - It cannot bo
denied that the word “corrupt” or ‘corruptly’

~ sections 162, 219 and 220 at any rate implies giving or

M) (1909) Criminal Revisional Application -No. 26 of- 1909, decided- by

Scott C. J. and Chandgvarkar J. on 31st March 1909 (Unrep.).

*
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C 192 aking of some  sort of gra.t1ﬁcat10n . The receipt in thlsj
" Eeanon - . CAS€ Was ‘prepared by-accused No. 1. Tt is not alleged,
v " much less proved, that-accused No 2 'held out any
‘Rava Nawal - snducement to accused No.l to prepare the recelpt .

1 -No offence is, therefore, committed under’section 196..

‘Yn a criminal trial the’accused enjoys specml pr1v11eges
"He cannot be prosecuted for giving false evidence in
- respect of any false statement” he might make in -the '
_ course of the trial : section 342 of the Crimihal Pro-.

cedure Code.  He cannot similarly be charged for.
‘ usmg fabricated evidence in such a trial : Emperor V.o
- Ram Khilowan®, True, section’342 refers in terms to

‘the first and not to the second event. ' But that:is.

because apt and appropriate words like ‘dishonestly’,

« ‘fraudulently,’ ¢ corruptly,’ &c., are used in the Indian
~ Penal Code itself which exempt him from any eriminal

liability in respect.of the second event also. B

S. 8. Patlcar Goverment pleader, for the Lrown —
The word ‘corruptly * cannot be given the restricted
meaning as proposed by the applicant or as suggested

".id the  unreported case -of - Imperator v. Bhausing
Jalan’ising(’) " Bribery no.doubt may be an impoftanﬁ
element, but for that reason the word ‘corruption’ cannot -

. be- turned into a synonym Tor ¢ brlbery ‘Corruptly’

- means ‘ with some improper motive’. In this particular
case, why does accused No. 1 give the false certificate to -
save accused No.2? There must be some 1mproper-
motive’ in’ ‘doing so and’ if section 196 requires that

some sort of gratification must be given by one party '
to the other, then that can very easily be presumed in

. in this case to have been done. ~Ag, under section 342,

i Criminal Procedure Code, an -accused :person cannot.

,be exammed on oath he enjoys the pr1v1lege of lylng.\»

_____ ' S @ (1906) 28 AL 705, . S

) (1909) ‘Criminal Revisional Application No. 26 of ‘1909, dec1ded by_\
Seott C. J and Chandavarkar J. on 3lst March 1909 (Unrep) .
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- An accused pnrson ca.nnot also clalm ‘the pr1v11ege of
~fabricating false evidence, ' There is mno- special or -
_.general -exception: conferrmg on’ an -accused - “person
‘ ‘1mmun1ty from prosecution for fabricating” ‘false -
~ evidence in his defence. Even if a person inacivil suit
. fabricates false evidence,-in support of his true case, °

hei is gullty of fabrlcatlng false evidence. If a person -

uses false evidence to peipetrate a fraud on the Court
- he.uses it corruptly TR :

Desaz, in reply —In a criminal case you cannot draw
" on ‘presumption’ when ‘proof’ is available and is not

" given or when proof failst In this- particular case .

- there is absolutely no evidence on record to prove. that
any gratification was paid or received. - :

" MACLEOD, C. J. —The accused was conv1cted by the
First Class Magistrate, Karad ‘Division; of an offence

uader section 196, Indian Penal Code. He was: ori- .

ginally charged with having commltted an ‘assault on
one Dhondi on the 20th July 1919. His defence was-
an alibi and in support of that ‘defence he produced a.

cattle pound receipt and-called the Patil of Chindholi -

‘to prove that he was at that vﬂlage on the day of the
alleged assanlt. The defence was not believed and

the accused was convicted. He was then sent for trial '
“together with the Patil under the provisions of sec- °

~ tion 476 of the Criminal Procedure Code. The Magi-
‘ strate found that the Patil fabricated evidencein order
t6 save the present applicant and that they both cor-.
ruptly used that ev1dence with full knowledge of its

\false character. - _
An appeal to the Sesswns J udge was dlsmlssed }
“"We have been asked to exercise our revisional.juris- -

diction on the ground that it has been held by this -
Court in I'mperator v. Bhausmg Jalamsing® that an -

o ((1909) Criminal Revisional Application No. 26 of 1909; ° declded by
+ Scott C. J. and Chanda.varkar J.on 3lst March 1909 (Unrep. ). :
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accused person who uses false ev1dence Whlch he knows

- to be false for the purpose of his defgnce cannot be"
_said to .use it corruptly within. the meaning .of_that'

word in section 196, Indian Penal Code, unless it can
be proved that the witness called to give the false

‘evidehce had a corrupt motive. -In that case the appli-
- cant who had been charged with having committed an

.assault was found to have used false evidence knowing

-it was false to supportan alibi which failed, and was

convicted under section 196, Indian Penal Code, Tt
seems to have been argued in appeal against the
sentence that it was necessary to prove that the person
charged under section 196 had illicit 1nducement but -
the Sessions Judge was of opinion that the word ‘corrupt-
ly’ was a mere reproduction of the phraseology of the -
law of England. - On an apphcatlon for revision to the
High Court it was urged that section 196 of the Indian
Penal Code did not apply to the case of an accused
-person who used false evidence in his own defence.

", The argument ‘was supported by a citation from a

report of Lord Macaulay upon the Indian Penal Code:
addressed to Lord Auckland as Governor General. The
Court, after reciting the portion of. the report rehed

upon, observed : '

* . *Qur daty is to see whether the facts of thls case come within the terms of -

section 196 of the (Indlan) Penal Code irrespective of the intentions of Lord -
Macaulay as appearmg from his report.” ' )

Tt seems to me, with all due respect unfortunate\ :
that the Court allowed the report to be mentioned, as
it was clearly irrelevant, and still it mlght tend to in-

fiuence the Court towards 1nterpret1ng the sectlon in

consonance with it. The Court said :

.* But it-is not clear that in-so using it (the false evxdence) there was any
element of corruption. We think that the word *corruptly ’ in the section

"is not-used in the sense of ¢ fraudulently ’-; for in the Penal Code the langu-
‘age is precise and consistent and in section 471 a somewhat analogous section

we ﬁnd the word ‘ fraudulently ' used. to indicate one of the. alternatwe
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) elements 1n the oEence Nor-do we thmk that ¢ éorruptly 'is the same "as
-t d1shonestly in the tense in which'that word is used in sectlon 24, of havmg

“the mtentlon of causing wrongful gain oriwrongful loss. We cannot attempt i

' here to give an exhaustive definition of .the word. corruptly “but-"we ' think -
that in the present case in ordér to brmg the acciised within the sectlou, there

~ should have been evidence that the witnesses mentioned in -the. charge , had
’ been induced to come forward by some corrupt motive provlded by the accus-

ced. Bribery i in some form would be a corrupt mohve There is,” however,

in'the case, 80 far’ ag we have been - able to ascertam, no ewdence ‘6f  the
- métive which induced the wntnesses]mentmned in the' charge to come forward
: and give false evidence.” '

~»Accordingly the accused was’ held ent1tled to an

-acquittal. Itis certainly strange that a decision of such
 importance was not considered a fit-one to be referred’
to -the Reporter. No doubt we must endeavour to
~ attach some meaning to the word corruptly ‘in sec-
‘tion 196.- The mere user of false ev1dence_ is not suffi-
cient, the user must be corrupt. There may be cases
in which the user of false evidence will not support a
conviction, but must ‘the case of an accnsed person
‘using false evidence necessarily be one of such cases

unless corrupt motive on the part of a false witness is

shown ? * ¢ Corruptly ’ is not defined i in the Code, but T
see no necessity to-consider whether it is used in ‘the
" sense of fraudulently or dishonestly. If the user had
to be fraudulent or -dishonest.the Legislature would’

" have said so. We must give to the word corruptly ‘its -

.ordinary dictionary meaning. ¢ Corrupt ’is an adjective
of.very general application. It refers to anything

which has been changed so as to become - -putrid, viti- .

ated, tainted. - The method by which the -change is
- effected is immaterial, though no doubt because a living
person’s character becomes vitiated by -taking bribes,
‘bribery and corrupmon have come to be conmdered as
: synonymous terms. ‘ i : R

i

- But that is due to a confuswn in thought between
cause and effect, which has led to an inexact use of the

L2 N
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“word corruptlon Moreover, brlbery ig not the only' .

cause which produces corruption. The l2arned Judges -

- held that it must be’ proved that the witnesses had

been induced to give evidence on behalf of the defence -

from some corrupt motive. I should have thought

'thdt the desire to screen an offender from the legal
consequences of his act could well be des1gnated a -
corrupt motive, and it would not require evidence to .
satisfy the .Court that the witnesses in giving false -
evidence had that desire. But I very much doubt
whether the user cannot be corrup unless it mvolves

_the corruption of a third person.

. The questlon mustbewhether the actmn of an accused o
person in using false. evidence for the purpose of: hig

“defence is of a different character to similar action by

any other person. It would never be argued that any

- person other than an accused persoh could not be con-.

victed nnder section 196 unless it was proved he had -
procured the false evidence by bribery or that the false
witnesses were influenced by corrupt motive. - There
must, therefore, if this defence is to succeed, be some .
element in the position of an accused person which
pzevents his action being considered as vitiated, taint-
ed or putrid. This can only be if we hold that an
accused person is entitled to do what would otherwise.
constitute.an otfence because he is on his trial for a

‘criminal offence. If the Legislature intended this, i

is unfortunate they did not givea plain effect to thelr’ .
intention, though no doubt it would seem strange to

“read in the Code ‘‘an accused person who uses false
‘ev1dence for the purposes of his- defence does not use

such ev1dence corruptly.”

But, in my opinion, it is clear. that the user of false‘ ’
evidence with the knowledge that it is false must ordi-
narily be corrupt from its very nature and the onuslies |
on the accused to show that there are circumstances in
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" the case Wh1ch prevent 1ts bemg eorrupt The fact 1"521, :
- that_he . war defending himself. agamsb a:criminal St
"‘eharge is not enough. In Emperor.v. Ram Khila- . EMPEROR
wan®- ‘the Court expressed the opinion that ‘a man RAMA NAm
~accused of an offence could use or fabricate 1false evi--

- 'dence with impunity, but in that case the accused had
been sentenced to ‘death for murder and also to a

. gentence of imprisonment under section 196 and the
" question whether the latter sentence was valid did not -

require very serious consideration. But, in my opi-
“nion, to hold that an accused person may use and-fabri-. -
“cate false evidence with impunity so long as he does
" not bribe anyone to assist him would appear to- me to
_open a very wide door to the fabrication of false
defences. We are not entitled to say that the end justi-

fies the means except with the direct sanction-of the
Legislature. It might have been- necessary - to refer

the case to a Full Bench considering the decision of

this Court in Imperafor v. Bhausing Jalamsing® but .

as I am of opinion that it is obvious the Patil had-a
“corrupt motive in giving false evidence on behalf of -

the applicant, if we dismiss this apphcatlon ‘we are to

some extent followmg that decision. - | -

Rule discharged. .~ - ', : oA

' 8mAH, J.:—Itis contended on behalf of the applrcant
" thathe did not use the fabricated evidence corruptly
within the meaning of section 196, Indian Penal Code,
- a8 he used it merely in his defence at his -trial on the
charge of causing hurt. There can be mno doubt that
accused No. 1 who produced' the "document, which 'is -
found to be fabncated used it corruptly. He was a
public servant and it is not suggested' that his convie-
tion under sectlon 196,  Indian Penal Code, is open

((1906) 28 Al 705,

_ ®)(1909) Crimina) - Revisionial Application No. :26_ of 1909 demded by'\
Scott C. J. and Chand'avarkarJ on 31st March 1909 (Unrep) : _

- ’ N AY
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to any ob]ectlon It is a- reasonable 1nf.erence und.er'
the circumstances that the present applicant, at whose
mstance the document was produced, induced the Patil
 to use it corruptly, and that in doing so he also used.

. it corruptly.- Both the lower Courts have drawn. that
~ inference, and in revision I see no good ground- to
disturb - that ﬁndlng so far as-it is based upon

evidence. R e \

CIbis urged however that as the apphcant acted in

" his defence and used the fabricated evidence for the

‘purpose of establishing his innocence he could not be
~ said to hiave used it corruptly. It is difficult, however,

- to accept the proposmon that as a matter of law. an.
© accused person can never corruptly use as genuine fabri--

 cated evidence so longashe uses it for his defence. There:

is no legislative provision to that effect ;' for instance,
section 342, Criminal Procedure Code, provides that. the

“-accused shall not be liable to be prosecuted for- giving
- false evidence in respect of any statement by him as an
" accused person.’ There is no provision giving him such -

immunity’ as regards the use of fabricated evidence;

" and I do not think that such immunity éould be impli-

. edin his favom simply because he uses it as an accused

person in~ “his ‘defence. The -opinion expressed -in |
Emperor v. Ram Khilawan® no doubt supports the

- applicant’s contention. But with great deference to the-
- Jearned Judges it appears to me to have been too
broadly stated, and must be taken to have been express-
ed Wlth reference to the spec1a1 facts of that case.

Mr. Desa1 has also relied upon the decision in Impera- .
tor v. Bhausing Jalamsing®. 1 accept the view taken
in that case ' that ‘corruptly’ is not the sameé as -
¢ dlshonestly or .‘fraudulently.” I do not read the’

. ) (1)(1906) 28 All. 705 atp 706. ;
(2)(1909) Criminal Revisional Application No. 26 of 1909, decxded by

. Scott C. J and Chandavarkat J on 81st March 1909 { (Uarep.).
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‘j u‘dgmé‘nf,.’ in' that case as léyihg down that an ”a'cc‘uéed"‘»
person can never be gullty of corruptly usmg fabri--

- cated evidence when he uses it in his defence "In that
~ particular case, the accused was acquitted as’ there was

- no evidence of the use being corrnpt. But that case

does not present any insuperable difficulty in the way
“of 'our holding in'this case that the use of fabricated
evidence was corrupt. While I am ‘not prepared to

~hold that an accused person, when he uses the fabri-.

cated evidence as genuine in his defence, can neveg do
.80 corruptly, it is clear that his position as an accused

‘person must be taken into consideration ‘in determin- -
ing on the evidence in a particular case whether he

~uses it corrnptly or not. It is mot necessary for the
purpose of this case to define the scope of the word
‘corruptly’ : but where a.public servant has been in-
duced by an accused person to produce a fabricated
document in order to support his false defence, it is
not difficult to support the inference as to the corrupt

use by h1m of the fabricated evidence as: ‘be:mg within -

.the scopé of section 196, Indian” Penal Code. I, there-

- fore, concur in the order proposed by the Chief J ustlce.‘ ,

3 Rule dzscharged.

APPELLATE OIVIL. . '

. Before Sip- Norm@n Macleod, Kt., Chief Jitstwe, and Mr Justice Shah.

GULABCHAND ~ CHHOTIRAM MARWADI AND .ANOTHER (ORIGINAL
-PLAINTIFFS Nos 2 aAND 3), ArpELLANTS v. RAMNATH 'CHHOTIRAM
MARWADI axp OTHER‘! (OB]GINAL PLAINTIFF No. 1 AND DEFENDANTS),

' RESPONDENTS" ’ -

Partition suit—Rent notes and bonds assigned to plamtiffs’ share—=Separate
suit for rents recovered and amount due on bonds— Maintainability of a separale

suzt——Neglzgence, charge of, against theemanager of famzly—The charge

snould be dealt with when accounts are taken
"% First Appeal No 287 of 1920
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