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‘Writh the a’ppeal' afresh after hearing his cententions.

As.the lst defendant did not apply  to the -appellate -
‘Court, then it is qui te clear ‘that the Court executmg ’

“the decree could not entertaln any apphcatlon to alter

“the terms of the decree - We have more than once.
demded that it is not for the executmn Court to enter,

1nt0 the merits or dememts of the decree Tts only
functions are to, carry- out the_directions of the Court.

~Therefore as the 1st defendant had taken no steps to geb |

“the’ appellate: order set aside, the-only decree - that

could be executed was the decree which'is now before

*us which directs that the properties other than property

'No.3 should be sold in default of payment of the

decretal amount The appeal, thc,lfefore, ‘must be

“allowed and the. order of the Subordinate Judge
_restored with costs throughout

SHAH J.:i-Tagree. . | _.

. Decree_reversed.,

»do G R -
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Before Sir Norman Maclebd 'K t. C’kzef Justzce, and 1![1 Justzce]Skah
(xOVINDLAL BANSILAL, APPELLA\T . BANSILAL MOTILAL AND
OTHERS, RESPONDENTS

" Letters Patent, 1865, clause 12—Smt for partztzon—-Eart of ‘property, out-
. side British Imlza—-—Leave of Court——Hzgh Court—-Junsdzctzon—I’ractwe—
* Procedure. :

Ind suit filed in the High Co‘ﬁrt at Bombay 'for. partition’ of ilrireo'vee.ele

-proPeitiés gituated in British ™dia, part whereof was within the local limits. -
.of the Court, defendant No, 1 contended in his written 'statement that the .

plaintitf should be compelled to bring into hotchpot all the properties. in his

possession in the Hyderabad Staté, or in the alternative ‘that' the partition

should be so effected as to allot to the plaintiff's “share properties of suffici-
" ent value out of those lying at Hyderabad. During the pendéncy -of- the
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" suit a Receiver-wvas appomted by the Court and he was empow ered to ﬁle a
. suit‘in Hyderabad with consent of parties for possession-of properties situated

i'here The Receiver,’however was unable to oBtain possession of thesaid R
~'pmpertxes the sunit-being held not maintainable by - the' Hyderabad -Court. T
. Thereupon, defendant No. 1 apphed to the-High Court for leave to file an

additional written statement in which hé counter-claimed a partition of all

" . properties outside British India and prayed that leave should be given by the

Court under clause 12 of the Letters Patent. The trial Judge dismissed” the
application holding that léave could not be given as the, High Court had no’
jurisdiction to entertain a suit for partition of lands outside British ‘India
even though part of the propertles was within the local limits . of: its

ongmal ]urlsdlctmu

On appeal,

, -Held, that the Court had power to grant leave but that in the special
circumstances of the case and‘_ in view of the attitude taken.up by the
plaintiff it was not advisable th'atkleave should be granted to the defendant to
file his counter-claim which asked for partition of properties outside British
India, as it would delay the final decision of the suit and create difficulties in
the way of granting a partition decree whlch would have no possxble chance
of bemg executed. E
Balqmm v. Ramcbandra @), referred to,

" Vaghofi v, Camaji®), considered,

Pzr MACLEOD,' C. J. :—1 think that‘, in th;a first insfance, the Court &buld .

* 'have power to grant leave in a partition suit where part of the ‘i)roperty is

-outside British India. Undoubtedly where part of the property is outside

. British India, the Courts would be very slow to grant leave, so that the Court

~could exercise jurisdiction over such property, as difficulties would arise in the
execution of any decree that might be passed.in the suit, unless all the parties
were agreed that the Courts should exercise jurisdiction and. would assist in
carrying out the terms of the decree that would be passed in the suit. The
question whether' the discretion should be exercised in favour of granting

leave can be raised before the hearing, and while there may be cases where

a Court would leave the matter to be decided at the hearing, there may be
other cases where the Court would decide the question against the party

: askmg for leave at once. If the leave is granted, still that does not prevent

the Court at the hearing deciding that no direction ‘should be given with

' regard to property outside the jurisdiction,, but that the partles should be -left

" with regazd to that property to a separate suit.

~ APPEAL from an order of Pratt J.. G e
@ (1898) 22 Bom: 922" © @ (1904) 29 Bom. 249.
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The plammif alleged that one Shwlal Lachram and
‘hlS adopted- .son’- . Motilal  Shivlal were a Separated
"branch of an undivided Hindu famﬂy and - carmed on -

: busmess in 1852 as shroffs and money lenders in. the

names and styles of Shivdatram- Lachram and Shivlal

‘Motilal at Hyderabad (Deccan) .and in the name of

‘Shivlal Motilal at Bombay; that Shivlal died -at”

- Hyderabad in 1862 leaving his adopted son MOtilaI
Shivlal who continued the said business; that Motilal
Shivlal adopted the plaintiff, Bansilal, in 1865 ; that
the plaintiff on his adoptlon became entitled to an
equal share with his father Motilal Shivlal in all the
- properties in his hands including the said business,
the same being ancestral . joint family properties ; and
‘that Motilal Shivlal died on 15th June 1917 leaving
him surviving the plaintiff, the plamtlt‘f’s five sons

defendants Nos.:1 to 5, and two sons of the 1st defend-
ant Govindlal being defendants Nos. 6-and 7, all of

* whom by survivorship became entitled to the family
properties which were approximately valued at four to
five crores of rupees. The plaintiff sued the various
defendants for partition of the family properties. The
partition sought wWas, however, confined to the properties
situated in British India, although a general declara-
tion was prayed for that all the properties at Motilal

Shivlal’s death were joint and undivided properties.

As part only of the property was within the local

limits of the High Court leave under clause 12 of the

Letters Patent was duly obtained. - Defendants Nos. §

and 9 were respectlvely the w1fe and daughter of the
* plaintiff.

~ The first defendant submitted that by-his will, dated

‘3rd June 1917, Motilal Shivlal expressed an unequi- .

vocal intention to hold his one-half share in the

properties in his hands as separate.and effectually .

disposed of the said moiety under the provisions of his

Teot. .
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192L w111 appomtmg first, defendanb as, ex:ecutor Inaddition,
T “the first defendant contended that the pla;ntlﬁ should

ng;‘:?g‘:f ' ‘“be compelled to brmg mto hotchpot all the properhes _
B N'; lymg nutside Brmsh Indla in the Hyderabad State and,
A ILAL

 MoTiLAR. that if elther on account of the profesced 1nab111ty of
SO the plamtlﬂ:' or otherw1se the said Hyderabad propelmes
~could not be:br ought into hotchpot the partition, shounld
~ be so effected as t0, allot to the plaintiff and. the. 8th
defendant (should she be enmtled to a share) for their
respectlve shares propertles of ’ suﬁmlent value out of

those situate and lylng it Hyderabad '

ARecelver was - appomted by the ngh Court and ,
the ‘parties agreed that:the said-Receiver should. file-a
su1t for- possessmn of prope1t1es in.Hyderabad with -
t.heu ‘consent and manage the same. - The Receiver's
" guit was dismissed by the original as well as :the
- appellate Gourt ‘at Hydelabad on‘the ground that sich
a' suit- though filed with consent. of partles was not
mamtamable - .

* The first def_endant subsequently made an apphca-'
tion to the ‘High Court to file an additional written
statement in which he counter-clalmed paltltlon of aII '
properties outside Britisk India mcludmg those” at
Hyderabad and Rajputana and prayed that, leave
should be given under clause 12 of the Lettels Patent

The apphcatlon Was heard by Pratt J. who dlS-
mlssed it on the ground that, havmg 1egard to- the
preamble to. the Letters Patent Whele in a suit for
_land leave was asked ‘for because part only of the land
was within the local 11m1ts, the part outside must- be -
within the limits of the Presidency of Bombay, and
that the High Court had no jurisdiction to entertain
" aguit for partition of lands outside British India even
though part of ‘the property was within fhe local
hmlts of the ordmary orlgmal civil ]unsdlctlon. The

e
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kmatemal portlon of h1s L01dsh1ps ]udgment “Was as 182t

: follows — P
T .1 GoviNprag
PRATT - —[Hls Lordslnp after statmg the facts; Bangzrar

said —] In argument a good deal has been said aboutu, . BAN:IL;L :

the construction of clause. 12 of the Letters Patent. The, Moruwaw
case of Vaghaosi v. Camanﬂ’ wa§ 'a case in’ which the

1and was Wholly out of ]umsdlctlon and I doubt if the‘j

: dlctum of Sir TLawrence Jenkins that ]eave under'-

clause 1‘7 is only required whete the  cause of ac’clon‘=

. ghall have arisen in. part within the 11m1ts of - the‘
ordinary original ~civil ]uusdmtmn was 1ntended to

overrule the coustruction put upon- that clause in’
Balaram’ v. Ramchandra®. That™ construction “is
-supported by Jairam Narayan Raje V. Atmaram
Narayan Raje® and by Seshagiri Rau v. Rarma Rau$ -

and’has now the sanction®of the Privy -Council in
Harendra Lal Roy Chowdhuri v. Huaridasi Debt(“)‘

If part, therefore, of the immoveable property is within .

~ the limits of -the ordinary original civil jurisdiction;

the suit as to the whole would be maintainable under

leave grantediunder clause 12.

But the questlon stlll iremains what Whole?

The ]unsdlctlon of the ngh Court extends over the
Presidency of Bombay sub]ect to such directions and
-limitations as to the exercise of ordinary or1g1na1 c1v1l
/]uusdlctlon beyond the’ hmlts of the Presuiency towns
as may be prescribed by the Lefters Patent. Thls is -
“ nnder section 9 of the Indlan ngh Courts ‘Act, 1861‘
24 & 25 Vie. c. 104, recited in. the’ preamble to
- the Letters Patent. These directions and limitations
- as regards the ordinary original’ civil ]llI‘lSdlcth]l
- are contained in, clauses 11 and 12and under them the
S (1904) 99 Bom. 249 at p- 953 © (1880) 4 Bor. 482 atp 487

. @ (1898) 22 Bom. 922. . (1896) 19 Mad. 448: W

o (1914) 41 Cal. 9723 L. RU411L A, 110,
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'.ordmary ongmal cwﬂ Jurlsdlctlon is to be exerclsed.

within speclﬁed local limits and in certain _cases" w1th’i

‘leave Wlthout those limits. But when 'it is without’ »

these local limits, it must still be within the limits of -
the Pres1dency of Bombay. The whole of the immove--

- able property covered by the leave must, therefore, be-

property within the limits of the Presidency. The,
rule under clauses 11 and 12 of the Letters Patent i is in
truth a rule of local venue like ‘that in sections 16’
and 20 of the OCivil Procedure Code and does not
operate to confer jurisdiction'in foreign lands or Jands:

situate without the 11m1ts of the Presidency.

Tt is true there'are cases in Whlch suits in regard tof'

'forelgn lands are entertained under the equitable juris-. '

diction as suits 7» personam. But it is not necessary ‘

- to refer to those cases for a suit for partltlon is a sult,’,

m 1’8’)’)’1

It matters not that plaintiff has appeared to Walve ;
the point- of ]urlsdlctlon for consent cannot confer
jurisdiction. . . '

My conclusion, thelefore, is that this Court has no:
jurisdiction to entertain. a suit for partition of _lands
outside British India, even though part of the estate
is within the local limits of the ordmary original *
civil ]urlsdmtlon

The case of Ramacharya v. Anantacharyam was a
case under the Civil Procedure Code, but the judgment

~ of Telang J. sets forth very clearly the futility of an n
~ attempt to bring into hotchpot in a partition suit pro-

perties situate outside British India. The statements in
paragraphs 4 and 5 of the defendant’s ‘written state-

* ment are irrelevant and should not have been made.

I dismiss the apphcatmn Wlth costs and cert1fy for

counsel | ‘ .
o (1893)18.Bom. 389. S T
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Defendant No. 1 appealed

Desaz, for the appellant

Bahadmm, actmg Advocate General for respondent'
"~ No. L.

- Desat, with Mulla, for respondents Nos 9, 6 and 7.
Munshi, for respondents Nos. 3,4and 9. T

Bahadurji, acting Advocate General Wlth Tarapore-
vala, for respondent No. 8.

MAcCLEOD, C. J. :—This is an appeal from the decision

of Mr. Justice Pratt dismissing an application by the .

first defendant in the suit for leave' to file an additional
written statement. The suit was filed in 1917 by Bansi-
lal Motilal, the father of the first defendant asking for
a declaration that all the properties in the hands of

Motilal Shivlal at his death were ancestral joint family -

properties, and passed on his death by survivorship to
the plaintiff and defendants Nos. 1 to 5 and defenddnts
‘Nos.8and 9, and that all the properties in British
India might be partitioned amongst the plaintiff and
the other members of the joint family entitied thereto
by and under the directions of this Honourable Court.
Clause 11 of the plaint is as follows :— :

.

“ The first, defendant resxdes and part of the properties both moveable and
immoveable are situate and the cause of action has arisen in’ Bombay within
the jurisdiction of this Hon’ble Court and the plaintiff submits that, with
leave granted under clause 12 of the Letters Patent, this Hon’ble Court will
have jurisdiction to try the suit and to order partition of all the 301nt family

\ propertles gituate in British India.” _
Tieave wasg granted under clause 12 of the Letters

Patent

The first defendant in ﬁhng his wmtten statement in
clause 12 said :

“This defendant submits that as the condition precedent to any portion of

the joint ancestral properties situate or lying in-British India being given to .

the plaintiff towards his share he may be ordered to bring inte hotchpot all

1921,

"GOVINDLAJ,

‘Bansiuan,

V.

© BaNsiLar
MoTiLar.



.

- .GOVINDLAL
" BANSILAL

109t

956 INDIAN LAW REPORTS [VOL XLvr B

. the propertxes in hxs possessmn at Hyderabad and to account fdr the same.

.o

v,

This defendant submits that if either on account of the professed inability of

. the plaintiff or otherwise the said Hyderabad propertles cannot. be brought -

gBA\zsmAL ‘

MoTILAL:

into hotcbpot the partlhon of the said ]omt family propertles should bé §0
etfected as to allot to the plaintiff and the 8th defendant (should she be held E
entifled to: ashare) for theirtespective shares. properties, of suﬂiclent Value .
out of those situate and lying at. Hyderabad » '.' ,
A conmderable amount of the famlly propertres both
moveable and immoveable are in Hydelabad outmde
British India, and all attempts to'deal with those pro-
perbres ‘by means of a Receiver appomted by this- Court . -

- have“not availed the’ partles .80 that ‘at the preqent '
,moment thig 00u1t can exercise no control Whateve1 :

over the properties in Hyderabad The parties agreed

- that fhe Receiver appointed by 'this High Court of

Bombay s’hould file & suit in° the Hyderabad State
asking that he mlght be entitled to take possession ‘of
all the propertles of the deceaSed within the Hydera- :
bad terrltorles and to manage them.  That suit Was ‘
dlsmlssed and the decision dlSIIllelno‘ the' suit ‘was
aﬂirmed in appeal The result therefore, is that at-
present 111 regard to the prope1 ties in Hyderabad S;ate 5
there is'a deadlock. - The plalntlﬁ says that is due to
the attitunde adopted in Hyderabad, not of the plaintiff
himself, but of the authorities; and it-is also due to the
judicial décision of the Highest Court of Appeal in the
State sub;ect to. the final decision of the Judicial’ Com-
mrbtee . The, demsron of the Gourt ‘of Appeal Was
given on the 7th March 1921, . .= .

. This application wag" made on: the lst of Apr11 1921‘
The additional . written statement sought to be filed

© was declared on. the 21st February 1921. Now, the

Teason given for the apphcatlon for filing an addltlonal .
written statement was to the effect that the ‘first
‘defendant wished to’ 1nclude in the additional written’

- statement a counter—clalm Whlch if ‘treated “on the

same footmg as- aplamt could,” Wlth leave grantedl
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"'under clause 12 of the Letters Patent come Wlthm the

]urlsdletlon of ' this Hon ble Court. . In the add1t1ona] -

Written statement the ﬁrst defendant counter—clalmed
~ that all the foint. ’famﬂy propertles s1tuated in-British
“India and in ‘the terrltorles of H1s Exalted- nghness
the Nizam -and the mcome ‘thereof and the propertles
- at Nagaur and in° any other 'Native State might ‘be
partltloned by this" Hon’ble Court as contended for by
the ﬁrst defendant in hls Wutten statement dated the
to render an ’lCCOllIlt of the icome of the 1mm0veabi'e'
‘properties. situated: in the territories of His. Exalted
Highness the Nizam- and the outstandings due in the
said terntomes on the footing of W11fu1 default and for

far ther and’ other relief’ Whmh it is not necessary to ‘

set out in detail.

The apphcatlon was™ dlsmlssed by the 1earned J udge
on the ground that when in a suit for land ledve is

asked for because only part of the land is within local -

limits, the . remammg portmn of  the land must be
within the limits of the Presidency of Bombay, and 1t

would necessarily follow from ‘that, that, accordmg to :
the view taken by the learned J udo'e this Court hasno

: ]uusdmtlon to entertain a suit for partition of land
outside British India, even though part of the estate is

Wlthln the local limits. of the ordinary orlglnal civil

‘ ]urlsdlctlon S o el

;. Now* the proper construetlon of clause 1‘) of the
' Letters Patent has been a constant subject for discus-
sion. ‘On the one hand. it has been argued that, in‘a
suit for land or other immoveable property, unless the
Whole of the land or immoveable property is within
the ]unsdlctlon the Court has no 3uusdlctlon to try

the case ; the - other constructlon is that if part of
“the land or._immoveable property is s1tuate within

the ]llrlSdlCthIl then in case the leave of the Court

© 192t
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shall have ‘been first obtamed ‘the Court W111 have_
jurisdiction to try the suit. In Bdlaram v. Ram-

*chandra® the plaintift sued for partition ol‘ certain
- property, allegmg it to be joint™ family property,
'consmtmg ofa house in Bomba.y and certain fields at

Vavla in the Thana District. It was held that as to
Vavla property the Court had no jurisdiction because
the leave had not been asked for under clause 12 of the-
Letters Patent. Mr. Justice Candy considered the-
construction of clause.12 of the Letters Patent. He
said (p. 925) : -

“The upiform practlce of the three High Courts at Bombay, Calcutta and
Madras has apparently been to read that clause as if it ran as follows..."(a) In
the case of suits for land or other immoveable property, such land or property’

- _situated either wholly, or, .in case the leave of the Court shall have
been first obtained, in part within the local limits, of the ordinary original
jurisdiction of the the said High Court’,...I confess, were the matter res:
integra, 1 should be inclined to doubt the correctness of the above .construc--

" tion, but there ares obvious dlfﬁcultles in whatever way we regard the clause,

~and I am not prepared after this lapse of time to question the umform practice
- -of all the Courts.” ‘

Therefore, 1t was at that tlme considered by the
- decisions of the Courts of Calcutta, Madras and Bombay

.

“ that clause 12 of the Letters Patent with regard to suits
~ for land should be given the wider constructmn

In Vaghon v, C’amajt(” the suit was a suit for land
entirely outside the local limits of the jurisdiction of
the High Court, and, therefore.ordinarily speaking,
the question would not arise what construction should

" be applied to clause 12 of the Letters Patent. . But -

Sir Lavvrence Jenking said (pp 253—254)

“ It is some tnnes overlooked that under section 12 of the Letters Patent
leave is only required where the cause of action shall have arisenin part within
the local limits of the ordivary original jurisdiction of the High Court : in no

_ other case is there any power or need to give leave under the section,”

@ (1898) 23 Bom. 922. © () (1904) 29 Bom. 249.
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Balaram v. Ramchandram was referred to.as. decid-.

' 1ng that in'a part1t10n suit the Court has no ]unsdlctloni_
. over land outside the local limits. But, with all, due;
respect, what was held in Balaramv. Ra‘Mchandm“’:

was that the Court had no jurisdiction with regard to

the land outside the local limits unless leave had been_ .

obtained to sue under clause 12 of the Letters Patent

- In Bachoo v. Nagmdas(’) the suit was for partltlon

- of property which was partly within the local limits.

of the jurisdiction and partly outside but not outside
British India. Leave was obtained under clause 12 of
the Letters Patent. But when the case came on for trial
before me on the Original Side, it was faintly argued
that the Court had no power to grant leave under
clanse 12 in the caseof a suit for land partly within and

partly without the jurisdiction, and following the de-

cision in Balaram v. Ramchandra® and other decisions
of the Calcutta and Madras High Courts, I held the Court
could grant leave under clause 12 in suits for land
where the land was partly within -and partly without
“the jurisdiction ; and although the case was taken firss

to thé Court.of Appeal and then to the Privy ‘Co‘uncil,_

no further argument appears to have.been raised on
the question what is the proper construction of
clause 12, and it might safely be presumed that, if as a

~ matter of fact che Court had no jurisdiction to grant -

" leave in the case of a suit for land partly within and

partly without the jurisdiction, even if the parties did

not raise the point, the Court musﬁ have taken the
point, and the suit would have been held to be bad.

- But the learned Judge considered that the land out-
_ side the local limits must still be within thelocal limits
of the Presidency of Bombay. He refers to section 9
of the Indian High Courts Act of 1861, recited in the

- @ (1898) 22 Bom. 922. " ®(1914) 16 Bow. L. R. 263,
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preamble “of the Letters Patent But I cannot see that;
the preamble in any way fetters th1s Court i in constlu-: '
ing clause 12 of the Letters’ Patent Whlch ‘directs that
in the case of a sult f01 land .or 1mmoveab1e property,‘
if part of the land is ‘within the local 11m1ts then the -

-sult can p1 oceed pr0v1ded 1eave of the Court has ﬁrsti

~first, that» part_ef the land is “within the local 11m1ts

and, secondly, the fact .that leave -has’ been’ granted;’?-
Theé question of granting leave is purely a question for
the diseretior of the Court and “it ‘will be - considered
according to the facts of: ‘each’ case Whether it is--advis~
ablé that leave should be gr anted: In mdmary ‘cases’

léave “is- granted, practlcally as ‘a tmatter of course,
unleSs eithet. the port1on of the land or the part-of the

“.causé of action msuie ‘the local - 11m1ts is so trlﬁm

that'it-is not’ deslrable that the suit-should be tried in’
the Htgh Court. - It is open to the defendant to “apply
for ‘a revocation of ‘the leave granted, and if the
defendant can show that the Court had no power to
grant leave, then no doubt that apphcatlon should be
made at the earliest opportunity, as, if the Court had
no power to grant leave, that is fatal to the suit.” But

-if it i§ morely a question of dlscretlon whether or not
~ leave should ba granted, it is open to the defendant to

ask the Court to exercisel:its discretion against the
plaintiff accordmg to the clrcumstances of the case :
and undoubtedly where part of ithe property in a

" partition suit-is outside British India, the Courts

would certainly be very slow to grant leave, so that the
Court;conld exercise ]urlsdlctlon over such property,
as undoubtedly difficulties would arise in the execution
of any-decree that might be passed in the suit, unless
all the parties were agreed -that the ‘Courts -should
exercise jurisdiction and would assist’ in carrying out
the terms of the decree that would be-passed in the suit.
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The questhn reauy then in this case seems to me to

‘be Whether on, the facts Wthh aré now presented to

us 1t is adv1sa,ble that Ieave should be oranted to the

defendant to ﬁle ‘this counter-elalm which "asks’ for'
_'parmmon of the properbles outsude Brmsh India,
. conmdemng .the very contentmus attltude thh s

: :taken by the plaintiff and his ‘wife, the elghth defend-_ :
ant, dnd the decision of the Hyderabdd ngh Court
:‘Whlch has decided that it will not allow the Recelver

to continune a sult ﬁled with the consent of all the

jparlnes with, the obJect “of gethmg posseslon of the

properties in Hydembad I thlnk ‘speaking for myself,

- that, in ‘the first instance, the ‘Court would have power
) to grant leave in a_ partition suit Whele *part of the
’property is outside British In(ila But the questlon -

whether 1ts discretion should be exerc:1sed in f&VOlll

of grantlng leave, no doubt can be 1alsed before the
hearing, and ‘while there may be cases where a Comt .
Wwould leave the matter to be | decided at the - hearlng,
_there may be other cases Where the Court woulddecide

‘the quesmon agamst the par By askmg for leave at once,

'Of course, if the leave is. glanted still that doeq not

prevent the 00u1t at the heamng de01d1ng that no

direction should be given with regard to ploperty ;
outside the jurisdiction, but that the parties should be

left with'regard to that property to a separate suit.’ 1
cannot exclude the poss1b111ty of a' partltmn suit
being filed in which all the parties are anxious that

the joint family property wherever situate'should be
-divided according to law, and are willing to assist the
~Court in such a division. T am "not prepared to say,

if the parties were so willing, that the Court would
haveno jurisdiction whatever to order partition in
cases where the properties-'were in part within the
local limits,even if the remainder of the propertles
were outdide BrltlSh Indla But in this case, if the

1921,
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Cotirt granted leave, the chances of the ‘parties béing
willing to partition the property. in°the case of the

- Court passing a partition decree appear to me to be -
" rather remote, and as fhe plaintiff and the eighth
‘defendant have asked us to decide the guestion with
regard to leave on its merits at this stage, I think we
- have to consider what the chances can be, on the facts

presented to us at present, of their attitude changing
when the suit actually comes on for hearing. Certamly

Citisa question which should be decided as soon as
‘possible. . Otherwise if leave is granted the suit after
~ a considerable time Wlu come on for hearing, and the

'Court, seeing the obvious difficulties in.the way of
granting a partition decree which would -have no

'possiblé chance of being "executed, will probably

confine itself to the properties within the jurisdiction

“or certainly to the properties within British India, and
‘leave the parties to partition the properties outside

British India as best they may in other proceedings.
I think, therefore, as this question has come before us
for argument at this stage .we should be only delay-
ing the final decision with regard . to partition
of all the' properties if we allowed leave to ‘be
granted. o

‘ I do not think that the decision in Ramacharya v.
Anantacharya® can be taken as laying down anything -
in opposition to what I have said. That was a suit
for partitioniiled in the First Class Subordinate J udge’s
Court at Satara. The defendants pleaded that -the
plaintiff should bring into hotchpot certain family
property at Gwalior.. Admittedly the suit being filed
under the Civil Procedure Code, the Satara Court had
no jurisdiction to deal with property at Gwalior. But

lthe Court was asked to exercise its authomty agamst

M (1893) 18 Bom. 389.
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A,the plamtlff in personam, and Mr. ‘Justlce Telang

_said (pages 391,392) :

* Here the property alleged to be famlly property lies. outside’ the jurisdic-

',.\thon of this Court.anid indeed outside British India. It is plam that the

- Court has no jurisdietion and no machinery for partitioning that. property.

" Such jurisdiction and machivery are wanting in exactly the same way

“whether the suit is one like ‘Dada Naik's case, where! the plaintiff, in the

- first instanve, claimed partition ' - property outside the jurisdiction, or

. ;whether it is like the present case where the defendant asks” that property ~

" should be brought into  hotchpot for purposes of  division although it lies

outside the Jurls_dxctlon. It must, therefore, be futile to call on the plaintiff .

- to'bring that property into hotchpot for purposes of partition...But it is
' said that although the Court cannot make pariition of property in a foreign
- Jlll‘lSdlctlon it may nevertheless take such property into its calcnlation
" and award to the plaintiff in possession so much only of the property in
British India as will equalize the shares of the plaintiff and defendant. In
_the first place, this is doing indirectly-that which the -law says may not ‘be
done directly. Secondly-, it excludes a plaintiff who has property in a Native
State, for no fault of his own, from what ordinarily would be his proper share

" in properties in British territory. And thirdly, in the event of the property .

- in British territories being less than that in the Native State, it Wﬂl exclude
him from all share or benefit out of the former property. It appears to me
that these results are much more inequitable than the results of refusmg to

entertain jurisdiction in any way, diréct or indirect, in relatxon to the ploperty.

in Native States.” '

The circamstances here are different, but I do hot

wish at this stage of the proceedings to say anything
that might affect the decision of the Court which
Jears this suit on the question with regard to hotchpot,

. which will no doubt be raised under the written state-

‘ment of the first defendant which has already bheen-
- filed, I think, therefore, that the decision of the
-learned Judge must be confirmed, but_not on the
-ground on which the original application was dismissed.
I think that the Court should exercise itsdiscretion
- in not granting leave in this case, as it will only tend
to defer the final decision of the points at issue
_between the parties, whereas if the question - with
regard to the partition of properties outside British
-India is-at this stage excluded from the cognizance of
the Court, then the parties may be able to come to

1921,
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1921 some-decision,with regaldto those  properties, . which
m« they cannot posmbly do - as long as the queQuon of‘
BANSILAL partltlon ig pending in th1s suit. The appeal is dlS--
BAN:ILAL missed with costs in favour of the plammif The
MorTiLaL. _other parties to pay:their own costs. - . - .,

SHAH, J.:~Tconcur in the order. prdposed by my Lord.
the 0h1ef Justlce Havmg 1egald ‘to the importance -
of the case and to the arguments Whlch we haveuhe‘ud )
. T'desire to state briefly the gr ounds on which it seems.
*to me that the leave applied for should be refused: I
. .peed ‘not recapitulate the facts: Whlch have - been
‘stated in the ]udgment just'delivered. The pomt with
“reference to which various arguments have been urged
is Whether, as regards the counter-claim made by
.defendant_ No. 1 for the par tltlon of immoveable
~property situated. in' the dominions of His Kxalted
Highness the Nizam, leave under clause 12 should be
'gzaﬁte'd‘ The first question that arises ‘relates to the
_construction of clause 12 of the Amended Letters
- Patent On the one hand, it is contended that clause 12
“limits the jurisdiction of the: High Court in the case of
land or other immoveable property, to property situated
© within the limits of the ordinary eriginal jurisdiction -
.of this Court and that no leave can be granted as to the
- part of the property situated outside Bombay.. On'the .-
_other hand, it is urged that such a limited construction
“has been consistently rejected by the High Courts in -
Indla and that on the proper reading of the clause there
‘isno justification for that restricted readmg Ido not
_desire to discuss the cases on this” point in detail. I;
: may refer to the decision in Balaram v. Ramchondra®
‘in which so far back as 1898 Candy J. accepted the
‘yiew that in-case the property was partly situate in
“Bombay . and, partly outside Bombay, with leave

-obtained, the Court would have ]UllSdlCthll to deal
© @ (1898) 22 Bom. 922
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with: the ‘proper ty outside Bombay in the smt Thele- L1921,
:after scertain. observations of Sir Lawrence Jenklns S
C.J.in Vag ghogi 9. O’amaﬂ‘“ have been relied upon as ng:vfﬁ:’i
conflicting with this readmg of clause 12. No. doubt - ROTRE

if those obseivations are read without refelence to the " MoTiLAL, -
_context and without relation to the facts of the. case,
they are susceptlble of being: read in that manner.-
But, on a consideration of the whole judgment in - that.
case, I do not think that the current of decisions. on
that point Was intended to be overruled.- It is also
" clear that the. point now under consideration did not
“arise in that case. The question was raised in the
case of Bachoo v. Nagindfts"’, -the decision thereon
being at p. 269. The property there was partly
situated in. Bombay - and partly .in- the district
~of Thana outside Bombay, and leave was - granted.
It is true that the polnt was not raised hefore  the
Court of Appeal or-the Privy Council when the case
came to be dealt with on the merits by them. ‘
But the case affords an instance in' which the wider -
construction was accepted and the restricted construc-
tion definitely rejected by the trial Court without any
objection being taken by the parties in  the  Court of
Appeal here or before the Privy Council. ‘A reference
has been made to the case of Harendra Lal Roy
Chowdhurt v. Haridasi Debi® as practically. deciding
this point in the same sense. It has been suggested
on-behalf of the appellant in the course of the argument
that by necessary implica‘éion their Lordships of  the
Privy Council have accepted the view of clause 12
which ‘has so far been taken by the Indian High
- Courts. " It is ‘ui'ged by way of reply with reference .to-
* this decision that the point was not.raised, dnd a
demswn on -the pomt could not be speﬂed out by

@ (1904) 29 Bom. 249. - C- @ (1914) 16 Bom. L. R. 263
.~ @ (1914) 41 Cal 972; L. R 411 A, 110,
ILR 4—2 *
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1mphcat10n *’[‘hat may be pelfectly true. But apalb,b'
from that case it seems to me that the case of Bachoo
v. Nagindas® is.a direct instance in point; and having.

' regud to the course of the decisions, it seems to me

that so far as this Court is concerned the constructmn
of clause 12 so far accepted must be taken to be
the true construction. The restricted reading would
involve the result that this Court would have no
jurisdiction ‘to deal with any immoveable property
sitnated outside Bombay, while a Subordidate Judge .

in the mofussil would be able to entertain .a partition

suit even though a part of the immoveable property
may be situated outside his ]umsdlctlon anywhere in
British India under ‘sections 16 and 17 of the Code of
Civil Procedure. I do not think that the jurisdiction of
this Court was intended to be 8o restricted or that 1t is
in fact so restrlcted

That being so, it follows that. this 00u1t has thie

-~ power to grant leave, if under the circumstances of the

case it is appropriate to do so. With regard to that
the facts, broadly speaking, are that the plaintiff has.

filed'a suit in this Court for partition of property in-

British India, including. immoveable properties “situ-

- ated in Bombay, and for a declaration in respect of all

property including property situated outside British

‘India with leave obtained under clause 12. Among

the various points raised in defence, one is that ‘the.

- whole property situated outside British India should
‘be brought into account before partition of the property

in British India counld be effected. The counter-claim

. which is now made is, to a certain extent, a re-asser- .

tion of the point which was raised in the written

" statement of defendant No. 1. During the interval,

however, the parties have not been able to see their

‘ Way to - take up a posmon Whlch would render if

\ -

ey (1914) 16 Bom. L. R. 263, .
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‘possrble ) parmtlon the Whole property at one time. -

Having regard to the facts, so far as they have trans-

Brmsh India: '

There is one general cons1derdt1on with 1eference to
~the granting of leave when, as in this case, the

property is situate not only outside  Bombay but-

outside British India, viz.,, whether this Court would

have any jurisdiction to deal with property situated in-

a foreign territory. It has been urged on behalf of
respondents Nos. 1 and 8 that this Court has no
jurisdiction in any case to deal with property situated
in a foreign territory in a partition suit in which
immoveable property is concerned : and in  support of
that cohtention the decision in Ramchandra Dada
Naik v, Dada Mahadev Naik®,the remarks in Jairam

Naraycm Raje v. Atmaram Narayan Raje®  and A

Vaghoji v. Camaji®,and the decision in Ramacharyav.
Anantachurya“’ have been rélied ‘upon.”  In- this

appeal, however, I do not propose to decide this question.
It is conceivable that in "some caseS it ~may be-
poss1b1e for this Court to deal with a partmon suit in
such a manner as to effect a partition once for all of -
all the property inclusive of the property situated in a -
foreign territory. As to the possibility of such a case

arising I do not desire to raise any doubt. In such a
case the point whether the Court has ]LlI‘lSd.lCthIl or

" not, if raised, would have to be dealt with by the Court, -

~when the decisions and the observations, to which I
have referred, would have to be considered. At the

same time these cases suggest a fair general considera-
tion to be borne in mind in determining whether it is-,

~ M (1861) 1 Bom, H, C. App. lxxvi. © (1904) 29 Bom. 249 at p.. 255.
(@) (1880) 4 Bom. 482 at p. 466. @ (1893) 18 Bom. 389.

So192n

pired, it is difficult to believe that any useful purpose. - AL

could be served by now.allowing leave with reference . Bansilal’

to the counter-claim to property s1tuated Outblde, -
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ploper to orant leave in a partwular case. Without
expressing any opinion upon the question as to whether
it is an invariable rule that in'no case ‘can- this Court
deal with property situated in a foreign telr1t01y in a

A partltlon suit, I am-satisfied on the facts of this case,
‘that the leave has been ploperly refused. It is ftrue,

as contended by the appellant, that c¢lause 12 contains

‘1o territorial limitation as to the situation of the
vlmmoveable property outside the local limits of the
“original ]unschctlon of this Court. For the purpose of

granting leave, it is suﬁiment acco1d1ng to_law, if a
part of it is situated within such limits. But the Court
has to exercise its discretion in grauting” leave under

" that clause, with reference to the facts of the .case.
Though the fact that the plaintiff has obtained  leave

undsr this clause is a circumstance in favour of the.
appellant so far as the present point is concerned, I
think that on the Whole the leave asked for should not

‘be granted. -

: Solicitors for the - appell'mt Messrs. Ardeshjr
Hormusjyi, Dmshaw & Co.

Solicitors for the respondents: Mess1s Merwim

Kola & Co.; Bhaishankar, Kanga § Girdharigl;-

Manchershaw & Narbadashankar. =

Appeal dismissed.
<~ G, G N,
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