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. Before Sir Nofman M:wl'eod ‘Kt Chief Justice, and Mr: Justice Shah.
'CHANDBHAI MAHAMADBHAI VOHRA (ORIGINAL PLAINTIFF), APPELLANT
.v. HASANBHAI ~RAHIMTOOLA VOHRA AND - ANOTHER (omeAL

‘ DEFENDANTS) RstONDEN'Js“ R ) SO
“Adverse possesszon—Joznt owners—-So[e possesazon by one- Ouste‘r*——Lzmztatwn

The sole possessmn by one.of two joint owners itself s no ‘evidence of
his denial of the right of the other joint owner, and tmxe does not run against
the joint ownger out of possesgion until the joint owner in possession has done
some 2ct to the knowledge -of the other \\hlch amounts to a denial of the
latter’s right. i - - -

" SECOND Appeal agalnst the demsmn of Dadlba C
Mehta, JointJudge of Ahmedabad, confirming the decree
'passed by B. -M Butti, Subordinate Judge at Kaira,

Sult to lecover possession.

'The property in suit was jomt]y puxchased by the

' plamtﬂf and defendant No. 1 in-1894. It was. mort-
‘gaged by them to one Mohanlal in 1897 to pay off the
. purchase money: -

In 1905 defendant No. 1 alone 1edeemed the moxt-
gage and continued in possession. Subsequently
defendant No 1 sold the property to defendant No. 2. -

The plalntlﬁ sued fora declaration that the plalnt
property was of the joint ownership of plaintiff and

defendant No. 1 ; and that defendant No. 2 acquired the -

right, title and interest of defendant No. 1 alone ; and
that he should be awarded his share on partition.

The defendants contended that the plaintiff could”
not pay his sha1e «of the purchase money; that the
property was in excluswe possession’ and enjoyment -
of defendant No. 1 and that. plalntlﬁ': recelved no.

income from the property:
°Secoud Appeal No. 805 of 1920,

1921 a5

: July 5
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The Subordmate J udge found that- the property 1n

“suit was redcemed alone by defendant No. 1 to the»
“knowledge of plamtlff and the defendant having - con~-

tinued in possessron ~and emoyment of -the: property»

within twelve years next prior to the suit, his title had
-become indefeasible by adverse possession: Vasudev v.
Balajt, 26 Bom. 500. He thelefore dlsmrssed the sult :

On appeal the J omt J udge conﬁrmed the decree

The plalntlff appﬂaled to the ngh OOurt
G . Thalcor for the appellant ‘

H V Dwatm, for the respondents t

MACLEOD C J. -—The plamtrﬂi sued for a dec:laratlonZ
‘Phidt the suit’ property was the joint property of the

plaintiff ‘and the 1st defendant, and ‘that .the 2nd

.defend‘mt who had purchased some ‘of the property‘
-from the st defendant alone  bad no interest in the -
property, and for  partition.. He alleged that the'
plaintift' and 1st defendant had purchased the suit
property in unionin July 18%4. Hence the suit for
partition. The 1st. defendant contended that the

‘rplalntlff was never in possession and enjoyment of "the

sult property; that it was in- his "exclusive possession
and en]oyment and that the plaintiff’s surt was barred;
_that the suit property was purchased .in the mame of
‘the plaintiff and defendant, but plaintiff could not pay

~his share of the money. Hence the property was in

the 1st defendant’s exclusive possession and enjoyment.
Unfortunately on these pleadings- the proper issues
-were not raised. This admittedly was a case in which
* the property had been purchased by the plamtlﬁ and
the st defendant as joint owners., In order to pay for-
the property a san mortgage was executed and it was

i not until 1905 that the - 1st. defendant alone redeemed
- the san mortgage
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The posﬂnon of ]omt ownérs has more than once been_ st
explamed in these Courts. The sole possessmn byone —
CHANDBHAL
-of two joins owners itself is no evidence .of ‘his denial AHAMAD. .
of the right of the other. joint owner, ‘and, therefore o ‘ BT
time does not run against the ]omt owner out of posses-~ HAgf,;,,m*
gion until the joint owner in possession has done some BamurooLa.:
aet’ to the knowIedge of the other joint owner which
amounts to a denial of that ]omt owner’s right. The
fact that the 1st defendanJ radecmed the . morigage of
1905, even although the.plaintiff was aware of ity
cannot amouant to a denial of - the plamtuf’s right, . It
would entitle the Ist defendant to a lien on the whole’
~ property. for the plaintifi’s share of tho mortgage debt.

- No issue was raised in the trial Court as to whether there -
had been an ouster of possession to the knowledge of
theplaintiff for more than twelve years. But evidently
the question of adverse possession ‘was in the mind of

_the Court. The Court said: “The  whole question of
ad\{efse possession would depend upon one fact, know-
ledge of the plaintiff.” That is quite wrong. The -
‘mere fact that the plaintiff knew that the st defend-

‘ant was redeeming the mortgage “could not possibly
amountto an ouster. The trial Judge dismissed thesuit
apparently on his finding on issueNo. 2 which was—Was
plaintiffl ever in possession and enjoyment of the suit -
property within twelve years next prior to the ‘suit;

'The finding is recorded in the affirmative in the print~
at p. 6, but that is evidently a mistake. Thatisnot the
proper issue in a suit by one. co-owner for possession
agamst the other co-owner.

. - In appeal apparently the case for the appellant was
not properly argued. The learned Judge says: “On
_the -other hand the respondent No.-1 had adduced
abundant evidence to-show that he alone redeemed the -
- guit” property. The appellant had knowledge admit- -
tedly of that redemption... As soon, therefore, as it is
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, fproved beyond reasonable doubt that the appellant{j
" -co-mortgagor had not -joined in- redeemlng the mort--

‘gage, his suit brought after twelve years must fall ‘That.

* proposition of law is not assailed before me.” That

proposition of law: again is absolutely wrong, and it 1s,'

- difficult to understand how the appellant’s pleader

could have assented to it. Then the learned Judge:
proceeds: “The 2nd issue before the trlal Court was—:

' ~Was plaintiff ever in possession and enjoyment of the-
« ‘suit property within twelve years next prior to the-
’ su1t ?” and that, as we have already pointed oub was:

a wrong-issue- altogether The learned appellate Judge

~concurred with the conclusion of the trial Court that it
,41 should be found in the negatlve Consequen_tlyj the
" appeal was dlsmlssed ' - ‘ K

h Really the only guestion in the case was Whetherﬂ,

 the defendant eould prove facts which would amount.

‘to an.ouster for twelve years. He attempted to prove

E that the plaintiff had beex out of possession for twelve

years. - But there is nothing on the record to show that’

- defendant No. 1 had ever done anythmg which could-

-amount to a denial of the plamtlff’s right to ]omh'
‘possessmn , :

We liave been 1eferred to the case of Gan Jadhar V. "f

g Parashmm,‘“ and no doubt it is perfectly correct to-
-~ say .that sole possession by one tenant-in-common

continuously for a long period without any claim of .

" demand by any person claimingunder the other tenant-.
‘in-common is evidence from which an actual ouster :

of the other tenant-in-common may be presumed. In -
that case the sole possession of one tenant-in-common-

- had been proved for néatly fifty years, and, therefore,
‘there was sufficient ‘ground for presuming that’sole -
" possesswn for so long a period amounted to a demal of

m (1905) 29 Bom, 300
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;.«the rlght of the other tenant—m common Who Was oute ;

.of possessron

~¢.It cannot be sa;d in thls case that the mere fact thaf )
- the 1st defendant was’ in possessxon of the property,

) 3omt1yvpurchased in 1894, and that he paid-off the

regard to adverse possession.” But we do not- think it
:isthefunction of this Courtin Second Appeal to remedy
* the defects in a party’s case, as the 1st defendant, if he

.- wished to rely upon ouster of his . co-owner, should. .
‘have' pleaded that, and should have adduced’ ewdence

as to ousfer..

#-.The Judge has referred to somethmg which the lst»

defendant stated in his evidence with regald to a

‘velease’ by the plamtlﬂf when the 1st defendant redeem~ ‘

_ed the mortgage. We do not think we should pay the
~ slightest attention to such an. allegatlon made- by -the

‘defendant for the'first time in. his evidence when no .

doubt he began to appre01ate the difficulties of: ‘his.

position. . The appeal must be allowed. It will be‘:
~ declared that the suit property is the joint property. of
the plaintiff and the 1st defendant, and that the 2nd~

defendant by his purchase from the lst defendant

acquired only the right, title and interest of the 1st’
defendant, and there must be an -account. of what is’

due to the 1st defendant by the plaintiff as his share of
the mortgage debt which was paid off by the 1st defend=~
cant; and there will also be a decree for partition of
~ the sult property, and an enqulry as tb mesne’ proﬁts
,from the date of the suit. : ~

- The property isa very small one, and there i§ no

teason why the. parties should not - agree - as to the :

ILR3—-5
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- mortgage in 1¢05, was an indication that he denied the
right of the plaintiff to share in the property.* The’
: plaintiff, therefore, is entitled to the declaratlon Le.
- asked for, unless we consider that this. was a case in
~which we should send down an issue to be tried with

RAHIMTOOLA.
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LD PR amount to be pald for the plamtlﬁ’s share of the mort-},
: —=" gage debt, and as to what is due by the 1st defenda,nt.;
i Qiﬁ;,ﬁ“ for the plaintifl’s share of the mesne profits, in order- to.
. smat | . obviate the taking of acconnts to ascertain  such smallf
HASZ’NBH ;l amounts. An order will have to go to the Collector for

RammrooLd. partition. The plaintiff will get his costs throughout

UL

~ Decree 'reversed. .
J.G.R.

APPELLATE CIVIL.

Before Sir Norman Macleod Kt Chzef Justzce, and Mr, Justwe Shah

1951. ANANDRAO PURBHOTTAM HATKAR (omcmAL Pmmm), Aym- g
- July 5 "~ - vanT v. BHIKAJI SADASHIV VAIbHEMPAYAN AND ANOTHER (omcmu.v‘ L
' . DEFENDANTS), RESPONDENTS" ' s . -

Mortgage——Redemptwn—-—Some of mortgaged lands lost through neglzgence of
mortgagee—Lzabzlzty of mortgagee to account for such lands to be determmed
~in redemption suzt—Practzce—Proredure N ' g

In a suit for redemption it was found that the mortgagee had lost - through ~
his negligence some of the-property which was delivered into_his -possession
at the tinie of the mortgage. The lower Court which decreed. redemption was‘: ’
of opinion that it was not necessary'to make third" persons " parties. to the -

" redemption suit to see if they had acquxred mdefeasxble title to' the lands ln '
their possession and refetred the mortgagor to separate suits: agamst them :—

Held, reversing the order, that the question aé-to what the liability of -the -
mortgagee was to account for the properties of which he was given posseséion :
_ should be determined in the suit for redemption by the mortgagor, and the’
mortgagee was liable for the resfomtion of such lands as had “got into the
. hands of strangers R - . T

SECOND Appeal agamst the demswn of J. A. Saldhana, ’
Ass1stant Judge at Thana, amending the decree passed
by Beram N . Sanjana, Subordinate Judge at Panwel. . -

“Suit for redemptlon. ' -

- ® Second Appeal No. 175 of - 1919

3 . »
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