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Before Sir Norman Macleod Kt Clan Justwe, am? M/ Justﬂce Shah

A JETHALAL GIRDHAR AND' OTHERS (ORIGINAL DEFENDANTB Noq 1.To 3),
1921 - ~ APPELLANTS v. VARAJLAL BHAISHANKAR, axp ANOTHER (omamx,
February 21 PLAINTIFF AXD DEFENDANT No 4, RESPONDENTS - :

Decree——Ew parte decree——Appeal—Power of renumd——le Procedure Coda
(4ct V of 1908), section 151, Order IX, Rule 13, Order XLI, Rules 23, 33,

" Whena Sult was fixed for hearmg, the pleader for the defendants pr esented
an application for adjournment. The application was refused and the Court
' proceeded  to” hear the plaintiff’s evidence ex parte and passed a decree.
Defendants appealed. ~The appellate Court was of opinion that although
" gufficient reason had -been shown for an' adjournment, it had no'poWer to
remand except when the case came within Order XLJ], Rule 23 of the Civil
Procedure Code, 1908, and accordmgly dlsmlssed the appeal : BN

Held setting aside the order of dismissal and dlrectmg a .remand, that
" under the Code.of Civil Procedure (Act V of 1908), the power of remand
by the appellate - Court could not be limited to- the, case described m ’

. Order XLI, Rule 23.

Kwshna Ayyar v. Kupptm A ,/yanyaru) Gkuznam v. The Alla.kabad Bank
Ltd {® ; approved.. _ \ -

_ Parvatishankar Durgashdnkar v. Bac Naval® ; Humm; v. Azzz ud—dm(‘) -
Narottam Rajaram v.. Mokanlal Kahandas® ;considered. S

Ve

MACLEOD, C. J. :—" It appears to me that the legislature in the present Code
-intended to free an appellate Court - from -the restrictions ‘imposed on it by -
the Code of 1882 and to give xt powers to make such orders ° ‘a8 it mlght thmk g
ﬁt that Justlce mlght be done ol e

. PER SHAH J — " I am of opinion that the lower appe]late Courb has tho "
power to consider the question whether the suit was heard ex parte agamst '
“the: appellant on suf‘ﬁcxent grounds - SRR
4 If the appellate Court is minded ‘under the clrcumsta.nces of apamcular
case to- reverse ‘the decree of the trial Court and to remand the smt to ;1
that Court for a retnal it has power to doso. It may be that a case may

°Second Appeal No. 251 of 1920, R
a (1906) 30 Mad. 54. " ()(1892) 17 Bom: 733
@ (1917) 44Cal: 929 (")(1916) 39 All 143,

-

® (1912) 37 Bom 289



VOL ‘{LVI} BOMBAY SERIES ,'-183‘

not faH WJthfn the scope of Rule 23, Order XLI but the w ords of Ru]e 33, :‘ . 19211‘_“ -
Order XLI as also the pr ovisions of section 151- are -wide enough - fosavethe - :

power of the appellate Court to make an érder suited to-the u:cumst&mces of. ,JgTHAML
IRDHAR -

the case or in the ulterest of " justice, and if necessary to remand the sult e

*for a retrial 7 S VARAJLAL
() - - BuamsEAN~ .
SECOND Appeal against the decision of R. 8. Broom- ' KAR.

field, District Judge of Ahmedabad confirming the
~decree passed by M. N. Ohoksm, Fust» OldSn Subordmate’ ‘
Judge of Ahwmedabad: '

- Buit for specific pelformance

" One Jethalal (defendant No: 1) on behalf of the firm
- consisting of himself and defendants Nos. 2 and 3 bor- -
~rowed Rs. 10, 000 from the plaintiff. - On the 30th -
November 1913 an agreement was made that if the
money was not repaid rwithin six months a deposit
.~ receipt of Rs. 10,000 in the New Shorrock Mills (defend-
ant No. 4) was to be transferred from defendants to
‘plaintiff. - The money was not repaid within the
“period spec1ﬁed and though the defendants handed
‘over the deposit receipt to plammff they falled to
get it transferred to his name and prevented him from
' drawing some of the commission falling due. Plaintiff
- brought a suit for spec1ﬁc performance of the agree—'
ent of 1913, o '

) Defendants Nos. 1 and 2 put ina wntten statement in

- which they alleged that they only bOI’lOWed Rs. 9,439 5

~_that the agreement referred to was only an addmonal
security and not-meant to be carried out ; that the .
“deposit receipt was only pledged with plaintiff; that

there had been partnership dealings between - defend-
ants-and- plamtlff and the latter ought to have sued
for accounts o ,

The case was set down for hearing‘ on 27th August
1917, postponements-. were then given feor various
‘reasons and finally the hea.rmg came to be ﬁxed on the -
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5th February 1918 - On that day plamtrff was' present
with ‘his- evidence. Defendants Nos. 1 to 3 were. "
absent.- Defendant No. 1 sent a telegram from Bombay

- to his pleader Suddenly sick, - cannot -attend , today

sierewrss. therefore take postponement ¥ The pleader

_ appeared and asked for postponement, which the Court

refused, as ‘there was no medical certificate and no .
cause shown,  The pleader having no further instruc-

- -tions did not- cross-examine plaintiff or take any

further part in the proceedings. The Subordinate
Judge disposed of all the issues on the evidence.
produced by the plaintiff and decreed the suit.
‘On appeal.the,])lstr1ct Judge was of opinion that
the first defendant should have been granted an

: ;ad;ournment since sufficient reason for his absence on
- the 5th February was shown and that if an application”

had been made under Order IX, Rule 13 the Court' might -

. have set aside the decrec but he' could not accede to .

the defendant’s application to set-aside the decree, and
dlrect a re-hearlng for the followmg reasons :— )
" % Defendants contented‘themselves thh ‘appealing against_the decree a5
itstood and they ask, as I have said, that this Court should set aside the
decree ‘and direct a re-hearing on the ground that the trial Court wae :
wrong In proceedmg to decide the suit ex parte, - I think it is not open to the -
appeal Court to do this, see Parvatishankar v. Bai Naval, 17 Bom. 733.
Other High Courts have taken a different view (see Krishna Ayyar v. Kuppan
Agyangar 30 Mad., 54, F. B.; Habib Bakhsh v. Baldeo,- 23 AlL, 167) But

the law in this Presuiency remains as stated in the ﬁrst named case, *

Defendants appealed to the ngh Court

 @G. 8. Rao, for.the appellant.
G N. Thakor, for respondent No 1

MACLEOD, 0,3, 1—The plaintiff filed this sult in the
Gourt of the First Class Subordinate Judge of Ahmed-

g'abad claiming certam relief from’ the defendants with -

regard to a ‘deposit, receipt for Rs. 10 000 of which he

~ claimed to be the owner. The case came on for hearing -
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dn the 5th of February 1918. - The pleader for the

. defendants Nos. 1 to 3 presented an-application to the

- Judge for an ad]ournment on the ground that the st
~defendant had gohe to Bombay as bis son was affected

by plague and as he fell ill there, he could ‘not come.

That application was refused and the Courp‘proceeded,_
after hearing the plaintiff’s evidence, to pass. a decree

‘on the 16th February 1918 in favour of the plaintiff.

The result was that the case was heard ez parte with-
out hearing the evidence of the defendants although
~- their pleader was present.

 The defendalits then had t_hree remedies : they m1ght
. have applied to the trial Judge to set aside the ex parte

‘decree under Order IX, Rule 13 ; they might have
applied for a review ;. or they could appeal under sec- -

~tion 96. They chose to appeal. One of the grounds
. of the appeal was that the lower Court ‘should have
granted the adjournment asked for and not proceeded

- with the hearing of the case. The learned appellate

- Judge was of opinion that the first defendant should

- have been granted an adjournment since sufficient
reason for his absence on the 5th Febrnary was shown

~ and- that if an application had been made under,

Order IX, Rule 13 the Court might have set agide the
decree, especially -as defendants Nos. 2 and 3 were -

minors. He considered that if the defendants -with-

- out making any such application to ‘the trial Court,

*"appealed against the decree as it stood and asked the
appellate Court to set aside the decree.and direct 4
- ve-hearing on the ground that the trial Court was

" wWrong in proceedmg to decide the suit ex parle, the _' ‘
appellate Court ‘could not accede to that apphcat;mn. ‘

He rehed on a deGISJOD of this Court in Parvatishankar

Durgaskankar v. Bai Navalﬂ' . The defendant in that

" (1) (1892) 17 Bom. }783
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" case had applied for an ad]ournment on the ground that_ .

she was ill and'had not been able to file her written state- -
ment. “The Court granted a month 8 adjoulnment On

. the appomted day the defendant apphed for a further

adjournment’ which the ;Qomvt rejected and pr oceeded

" to hear the_case, passing a decree for the plaintiff. - The .

defendant appealed and the District Judge reversing .
the decreé remanded  the case for trial, on the ground. -
that - the ' defendant’s application for adjournment -
ought to have been : gran’oed On appeal it was held,
d1schazg1ng the order of remand, that the suit having -
been tried on the merits, and not on 2 preliminary

pomt the District Judge could not remand the case under

“section 562, but’ ought to ‘have proceeded under sec: "

tions 568 and 569 of Act XIV of 1882. That decision was

~dissented from by the High Courtiof Madras in Krishna -

Ayyar v. I@ppan Ayyangar®. The Full Bench there -
de01ded that.the “appellate Court can remand a case -
when it reverses an order refusing to set aside an ex-
parte decree. It seemed to the learned Chief Justice

“anomalous to hold that there was no such power when

‘the appellate Court allowed an appeal against a decree
upon the ground that there ought not to have been an -
ex parte decree agalnst the defendant. . S
In Hummi v. Azzz-ud-dm‘” the defendants agalnst
'Whom an ex parte decree had been passed firstfiled an
a.pphcatlon for re-hearing which was rejected. Then

‘they appealed against the decree to the District Judge .
.who dlsmlssed the appeal. In second appeal it was
" held “that . the defendants might and should ‘have
“appealed" against the rejection by the. Munsiff of thelr_'i
: application for a re-hearing ; but they had no right in -
_their appeal. from the decree to raise any question, as’to’-

thelr non-appearance in the Court of first instance. It

" may be that the fact that the defendants had ‘in the firgt -

@ (1906) 30 Mad. 54... * .. .. L@ (1916)39A11 143, R
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k Slnstance applled for a re-hearmg mﬂuenced the Court',

“in coming to the gonclusion it did. - Now the learned

~ District Judge was of opinion ‘that in appeal againgt.

the ez parte decision under section 96, Civil Procedure

Code, the appellate Court could not deal with the: ques- -
“tion whether the lower Court was right in proceeding -
ex parte. The only ground on which the decree could_

be challenged in appeal was that the ev1dence which

- the plaintiff had adduced was not sufficient to 3ust1fy‘

_ the decree. It seems to me that the question really in
~ this case “has been unduly narrowed by considering
that the appellate Court had power to remand the case
only if it came within Order XLI, Rule 23. - (If there
was no power to remand unless the lower Court had
_dlsposed of the suit upon a preliminary paint, ‘then un-
doubtedly the .appellate Court could not .have any

power to set aside the decree of the lower Court and |
- direct a re-trial because i in the opinjon of the appellate

Court the lower Court- was wrong in refucung the

ad}ournment R ko appears to me that wounld be taking

- 8 Darrow view mdeed of the powers of an appellate

* Court. . However limited such powers were by the .

Code of 1882, there are certain new. sections in the
“Code’ of 1908 which enable the Judges to take a wider

view of their powers and prevent them from bemg’
vestricted to the particular powers granted by parti-

: cular sections. Order XLI, Rule 33, gives an’ appellate

Court power to pass any decree and make any order .
~wh1eh ought to bave been passed or made and to.

pass or make such further or other decree or order as

the case may require. Section 151 of the Code of Civil
Procedure. gives the"Court power to make such orders :
‘as may be necessary for the ends of Justlce and‘to pre-

vent abuse oi the process of the Court. This - question
with regard o the power of remané of an appellate:
_ Court was dealt wrth in Ghuznam V. The Allahabad

o ‘1,92}',:”'
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' Bank, Lid.m. It was held that the power of remand under -

section 107 of the Civil Procedure Code was limited ‘to-

the case described in Order XLI, Rule 23, but nothing in .

that section restrlcted in any manner the apphcatmn of
the prmclple ofinherent power recognized by section 151
of- the ‘Code. The learned Chief Justice at page 937
says i—“In'my judgment, therefore, the powers of the
appellate Court as regards ‘remand are not restricted
to the case specified in Order XLI, Rule 23, but the~
Court,” by reason of its inherent jurisdiction...may’ _

‘ order a remand in cases other than the case specified
~in Order XLI Rule 23 if 1t be necessary for the ends -

of ]ustlce

This questmn was also dealt Wlth by the Bombay '

‘~H1gh Court®in Narottam Rajaram Y. Mohanlal

Kahandqs"’ It was held, setting aside’ the order of
remand, that an appeIIate Court could remand a case

- to the trial Court only when the latter had disposed of
‘the suit upon a preliminary point and the decree-was
. reversed on appeal.” Section 151 appears to have been ”

referred to in the argument, and I do not think it can
be inferred from the judgment that the learned Judges
would not have” had recourse to that section if they\
thought that the ends of justice, required it. At

‘page 294 Mr. Justice Batchelor says: “As to section 151,‘
- which Mr. Thakor relied upon, we think that it has np

relevance to the present argument. It wasnot, in our,

- opinion, necessary for the endsof justice to withdraw-

the- decision ‘of the case from a Court of higher
]umsdlctlon and.to hand Jt over: to a Court of lower-

_ Jurlsdlctlon

- That deCISIOIl, therefore, must be read in the hght of
the particular ‘facts of the case. - An'order refusing an

adjournment may form a ground of appeal at. whatever -

W (1917)44 Cal. 929. @ (1912) 37 Bom. 289. .. ok
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stage of the hearmg it may have been made and if the .
‘ appellate Court comes to the conclusion that an apph- _

~cation for an adjournment had been Wrongly refused,

it clearly has the power.to set aside the decree and

order a re-trial, - If it has not sufficient’ material before

it to decide whether an adjournment should have been
_granted, it has the power under Order XLI, Rule 27,

to allow addltlonal ev1dence ‘to be produced L

i rIf however, there has been no appearance at all and
consequently no application for an adjournment has
_ been made, it would be difficult for an appellate. Court
to deal with .the case except on the merits. If thes
~ defendant’ instead of exercising his right to apply to
‘the trial Court for a re-trial chooses to appeal, it might
~well be said  that he has no right {8 ask of the
appellate Court to allow him to produce evidenceto
“account for his absence in the trial Court. Still I should
not like to say that in no circumstances could an

appellate Court exercise its discretion in his- favour. It }
appears to me that the Legislature in the present :Code

intended to free an appellate Court from the restric-
tions imposed on it by the Code of 1882 and to give it °
powers to make such orders as it mlght think ﬁt that‘ '

]ustlce might be done\;

The appellate Court in thls case -certainly expressed’
an opinion that defendant No. 1 having produced a
medical certificate from a Bombay doctor to ‘the effect
that he was laid up with fever for three days from 2nd

February 1918 had sufﬁclently explained his abgence. _
But the plaintiff is still anxious to contest the question -

in the appellate Court, ‘so that we must leave that
questlon stﬂl open to be demded , I

" The order dlsmlssmg the appeal is set aside and th& :

lower appellate Court.is directed to come to a finding

1921
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sufficient reasons for his absence in the trial Court-on -

aside the decree of ‘the trial Court and direct a new

 the 5th February1918. On the finding on that question -
* it'will depend whether the appellate Court should set

“trial or confirm the decree of the- lower Gomt Gost”s

costs in the appeal

s

SHAH J. :—1I concur in the order p,roposed I desire

- to state briefly the reasons for the view which I take

“of the questlons of law Whlch have been argued in this "

appeal

- The ﬁrsb question that arises is Wlletlrer the 'appellate :
‘Court has power in an appeal from an ex - parte, decree.

to deat with the question whether the refusal to adjourn -
the case on the application of the defendant -against -
whom the stit proceeded was for sufficient reasons or -
‘not. In this'case the-defendant against whom the, suit '

s declded ex parte has not availed himself - of the

remedy prov1ded by the Code by way of an- application
“to set aside the ez parte decree under Order I1X, Rule 13.-

The question arises with reference to the power of the
- appellate Court, when that remedy is not resorted to.

.The position may be quite different where the party

appealing has already availed himself of the remedy by
way of an application to set aside the. decree and has

failed in those proceedings on the merits. Butina

case where he has not resorted to that remedy prov1ded

by the Code; e¢an  he questlon the correcthess of the-

ez parte decree on the ground that the refusal to

H

ad}ourn the case was not proper? It seems to me that
it is open to him to raise that questmn in the appeal
from the ex parte decree. On that point I accept the:

view of the Full Bench in Krishnia Ayyarv, Ruppan

Ayyangarf".- Updoubtedﬁly the _observations in Hummi

- @ (1906) 30 Mad. 54.7
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V. Azzz—ud dm(” are- agalnst thls view, These observa- oo 192h
- tiong were made with reference to a case in which -the m
party appealing had - already exhausted . his remedy  Girpmag
by way of an application to set aside-the ex parte . VA‘R::”'JAL

decree.  The observatlons . however,. are perfectly - *'Bpar
‘general and so.far as they - go are in favour. of = BHANKAR.
-the contention urged on behalf of the - plamtlﬂ’s
.But that opinion, if it is to be taken without
.relation to the facts of the case, is opposed to the
" decision -of the Madras High Court, to which I have
already referred. 'With due respect I prefer the opinion &
of ‘the. Madras High Court, That opinion,. 50 far as the
- power of the ‘appellate Court is concerned, is in entire °
‘consonance with the decision in' Parvafishankar -
: Durgashanlmr v. Bai Noval®. In form that decision.
relates to the nature of the order which the lower.
‘appellate Court may make ; but by necessary implica-
cation, the decision either accepts or acqmesces in the
view that the appellate Court has the power to consider
whether-the adjournment was properly refused or not.
To that - extent, the decision is in accordance with the .
opinion of the Madras High Court. I am clearly of
opinion that the lower -appellate Court had the power
to consider the question whether the suit was heard -
ex parte against the appellants on sufficient grounds. ‘

.- The second question relates entirely to the form of
: the order which the appellate Court may malke, in case
it is satisfied that the grounds for proceeding ex parie
were not sufficient.- That Court may reverse the decree
and send back the case to the trial Court for a re-trial, or
may send down issues and call for findings and may
_direct further evidence to be recorded under Order XLI,
‘Rules 25 and 27.  That of course is, generally speaking,
a matter within the discretion of the Court. But it is-
. argued on behalf of the plaintiffs that the Court has no-
S (1916) 39 AL, - @ (1892) 17 Bom. 733.

-
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power to remand except under Rule 23. I do not think,

_ however, that if the appellate Court,is minded uhder

the circumstances of a particular case to reverse the
- decree of the trial Court and to remand the suit to that
Court for a re-trial, it has no power.to do so. It may
‘be -that a case may not fall within the scope of Rule 23,

" Order XLI.. But the words'of Rule 33, Order XLI, as
‘also the provisions \ofb'sechion 151 are wide enough to
~ gave the power of the appellate Court to make an order

suited to the circumstances of the case or in the interest -
“of ]ustlce and, if necessary, to remand the suit for a”_
re-trial. The decision in Narottam. Rajamm V..

" Mohanlal Kahandas,(" which has been relied upon. by
Mr. Thakor, -does not necessarily conflict with - this

view. The facts with reference to which the power of
remand by the ‘appellate Court was considered, were

materially different ; and while, in that particular case,

the remand order made was held to have-been - beyond
the powers of the appellate Court, that decision cannot =
be read as laying down a general rule that except under

- Rule 23, Order XLI, there is no power in the appellate

Court to make an order of remand if it considers it

- proper to do so, or necessary for the ends of justice to .-

do so. The question whether the case should: be
remanded for re-trial or- Whether an order under Rule 25
of Order XLI, would meet the requirement of the case
must  be determined by . the appellate Court W1th ,

: reference to the facts of each case.

~ Order set aside.
I.G.R.

@1 (1912) 37 Bom. 289.
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