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-:"f,;"'isﬁl; : ~'\»r'terms of this W1117500 uncertam to enable the Court

-’to gwe it admlmstratlon T

* For these reasons theu- Lordsh1ps a},e of opmlon that‘

‘this appeal must fail and ought to be dlsmlssed with
- costs'; the costs incurred in the Court below from the

13th March 1917 and- of the appeal on the preliminary
point that was-argued before this hearing on the merits

- ‘'was reached, which were reserved, in their Lordships’
_ opinion, should be costsin the appeal ; and “they Wll]
humbly advise HIS Ma]esty accordmgly ' '

Sohmtor for appellant Mr. E. Dalgado. -
Sohc1tors for respondents “Messrs. Hugles & Sons.

Appeal dzsmzssed
v AMT.

o ORIGINAL' _‘O_IV’IL.

Before My, Justice Kanya , i
MITHIBAI (PLAINT)FF) v.  MEHERBAI xD oTHERS (DEFENDANTS)"

Hmdu Law—Wzll-Constructwn of—*Malik", meanmg of —Will declarmg
“ widow * malzk” of reszduary property and directing that “during her life-time
' she shal apply the same and spend in o good way"~—Widow takes life- estate
with uncontrolled power of disposition by act inter vivos—=Sale by a Hindu
‘widow appointed as . executriz—Construction of comeyance——Probatc and
Admzmsh atzon Act (V of 1881), section 90.

A Hindu testatm appointed his mdow (his only heir) the sole executnx of

his w111 and devised the residue of his -property to her in “the following
" terms:—"As to whatever surplus of my property may remain- over after my

_decease the (Malik) owner thereof is (shall be) my wife Diwali. She shall
durmg her life-time apply and spend the same in ‘a good way. As to the-
surplus that may remain over after the per formance of her, that is to say, my
wife's Karaj Avasar (funeral and- subsequent ceremomes) all” that shall be
-used for good purpose. . ' Except my executrix no oneé "else nor ‘my - heirs " or

o representatwes whatever shall have any right to or mterest in my property. .

e o C. J. Suit No. 1962 of 1919..

Y
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; The w1dow having obtamed probate of the will sold in her hfe-txme an nnmove- :
able property of testator. The conveyance did not express]y mention in what‘

" particular capac1ty she sold but it purported to convey “all the estate rlght

"title, interest &e....” she tad in the property: “On her death the plamtrif the' : hlEBE‘R SAL
- &Y LY
“next reversionary helr of the testator, :sued . the legal representatrves of “the: - R

purchaser, praying ‘that it ‘might be- declared " that. the widow took only a -

-widow’s estate under the will and that. on her death- the p]amtlﬂz' “became

entitled "to the property,Tthe. conveyance becommg void and moperatlve after_
the hfe-tnme of the widow. . R ;,

» Held that the words in the wrll “durmg her hfe tlme she shall apply the
same (F.e., the resudue) and spend in a good way” cut down the absolute estate,
- created by the use of the word “Malik” to a life-estate in favour of the WldOW

:-and that such life-estate was with uncontrolled powers of d1spos1t10n by acts,

- mter Vivos. L

Mafatlal V. Kunzalalu) and In re Pounderm referred to. -

Held further, that what was conveyed by the w1d0W under the deed was

the whole property and all the title she possessed therein and that it mcluded -

-the night and title she possessed as executrxx - .\

G'angabaz v. Sonabaz(3) and Bz;m_; Nopam V. Pura Sundar J Dasee“)
. referred to. : .

. .

i Held also, that the sale of the'”property'shodld be ‘, deemed to be o sale hy:
the widow as the exechtrix of the testator, for under section 90 of the Probate

and Administration Act, a Hindu widow who was. appeinted an execufrix

would be entitled to . sell as exeeutnx the property left by her hushand itno

: restriction was imposed on her.] powers of dlsposmg of the property by the
« will which appointed her executrix.-

BN

SUIT for constructlon of Wlll -

* One Jasvir Bhud_ar, a -Desha - Shrimali Bania of

"Bombay died at Bombay on 3rd May 1893, leaving him
surviving his widow Bai Diwali and his paternal
uncle’s son’s son- Jethabai J aversha the husband of the

“plaintiff.

-

The deceased was possessed of considerable moveable
and immoveable property, and a day previous to his

@ (1915)17 Bom. L. R.705. ©  + @ (1915) 40 Bom. 69.
@) (1886) 56 L.J. Ch. 113.. ... 0 @ (1914) 42.Cal. 56 -

" M1THIBAL,

RS 1) I

A
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;‘November 1893.

~

death he executed a will in Gﬁj‘aré,ti' ‘chardctef'whereby*
- he appointed his widow Bai Diwali, the sole executrix. -

The material portion of the will was gs follows: —
- “As to my all ‘estate’ and property and’ shop and ornaments and jewels and

. pots-and pans (and) immoy eable and moveable property and ‘my claims’ and
¢ debts which my account books may show.  of “all those I appoint my wife

Diwali executrix. And-T direct my ex/iscutrix that (she) my executrix shall
after my decease keep supervision over the temple which I have built on the

: Pydhowme Road and which temple I have made over to ‘Tapa Cachli’ (sect)

164~ INDIAN.LAW REPORTS. [VOL. XLVL.

of the commumty at Nagar, “And 1 direct my-executrix that after my, dec@ase,
Rs. 1,000 -(name}y one thousand) shall be dep0s1ted at interest. - Out of the -

mterest thereot- ‘Ambel’ shall. be caused to be made twice a year. in the
‘Ambelm Oli". (days). = Further T direct wmy executrm that on my- debts -

 being paid and o_n “the - abovemeutloned Rs. 9,000 (nine thotsand) béing set

{apart) and on regard being had, to (the outlay. of) my ‘bwelve months ‘Karaj’
and other (ceremonies) a5 to whatever surplus of my property may Temain over

" after my decease, the (Malik) owner: thereof is (shall be) ,my'\wife Diwfali.

She -shall during her life-time apply and spend the same in a good way. As
to the surplus which may remain over after the performance of her, that is to
say, my wife's Karaj Avasar (funeral and subsequcnt ceremonies) all that shall
be used for the good pur pose (Subh Khate). Except my executrix no oue
else’ nor my hens or representatives whatever shall have (any) rwht to or
mtexest in’ my property " o ‘

Probate of the will was gr‘mted to Bal Dlwah on llth

By a conveyance dated 2nd Jumne 1894, Ba1 D1wa11

- purported to sell an immoveable property at Falkland

Road to one Ratanbai, wife of Haridas Dullabhadas for

a sum of Rs. 4,500. In the recitals of the conveyance

it was stated. that Bai Diwali as the egecutrlx\of her-
husband’s will- had proved the will and = obtainéd

property to Bai Diwali and that Bai Diwali as heir

‘probate thereof, that the testator had bequeathed all his.

and residuary legatee to her husband’s estate was-abso-

3 lutely entitled to the property conveyed. The operatwe
- part of the conveyance ran as follows:—

“* She the said Bai Diwali doth by these presents grant, bar gam, sell assxgn,
release, convey and assure into the said Ratanbai, her heirs, xecutors adxmms—

.- trators and as51gns all that piece or parcel of Fazandari land or gxound......



\ VOL XLVI] BOMBAY SERIES 165

-

R

; ‘iqxtuate on the" wegt sidé of the pubhc road Talkland Road ......... together w1th e 19217
“all and singular houses.....i.. and all the estate,’ Tight, title, interest, use, txust : .‘

- inheritance, property, possession; benefit, clalm and’ demand whatsoever of the MITHIBAI" :
said Bai Diwali in and tolthe saxd premlses : ‘_ P A v

~ MEBEBBA!
“The conveyance also contamed a covenant of~ htle
that “the said Bai Dlwah now hath good ri Oht to grant

‘ the hereditaments and premises hexeby 1anted SR

.- Bya conveyance- dated 28th November 1918, Ratanbm :
pulported ‘to convey the property at Falkland Road - to
one - anserwanjee Cawasjee -Shroff. for A ‘sum of
‘Rs. 4,000. - -Nusserwanjee died subsequently, leavmv a
will whereof the: defendants Were the execntrl‘c and -
executors : '

, Ban Dlwah dled on Gth J anuar,y 1917 " On her death ~
,plamtlﬂf the widow of Jethabai Javersha, who died in.

1914, claimed to be entitled to the property m the hands
“of the defendants as the nearest revexsmnaly heir of -
~Jasvir Bhud'u - L _(. -

The plaintiff submltted that on a true construetmn Of
_the ‘will Bai Diwali took only a widow’s estate in -the .
said immoveable nroperby and that'she had no. powel ,

to dispose of it beyond her life-time ; that there was no

legal nece551ty for- sale by Bai Diwali; and that both

" the conveyances, dated 9nd June 1894 and 28th Novem-

ber 1918 respectlvely, were Vo1& and inoperative after

"Bai Diwali’s. life-time and were not binding on the

' plfunmﬂt' '

* The defendants in their written statement put the
plamtlﬂ to strict: ploof of her relationship to Jasvir
* Bhudar and contended mter alia, that on a true con-
-struction of the will Bai Diwali took the said property
absolutely or that in any event she was competent to
_deal with thte property-by any ‘wt inter vivos; that Bai
‘Diwali as ’dle sole exeeutnx of the wﬂl was competent
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to d1spose of the property, and that in any v1ew ‘the
-purchaser from Ba1 Dlwah had a comglete title - to the

property

. Mehta Wlth h1m Mulla for the plamt,lffe

~B. J. Desdi, W1th Jnm Sir Thomas Strang Jmcm Ad-;

vocate~Genera1 for the defendants - T

The sult was trled by Kanga J.' The followmg 1s the :

materlal portmn of hlS L01 dshlp s Judgment

KANGA J. ——On the ev1dence of the" plamtﬁf I hold .

' “;that she is the reversmnary heir of Jasvir Bhudar.

The next queshon ‘that arises is, what interest dxd :
Bai Divali take under the will of her husband ? The "

, clause in the will of J asvn' Bhudar whereby the res1due -
s devised to Bai Diwali runs as follows:— -

““Asto whatever surplus of my property may remam over after my decease '

the (Malik) owner thereof is (shall be) my wife Dlwah She shall dunng her "
. life-time -apply and spend ‘the same in a good way. As to the surplus that -
*  may remain over after the performance of her that is to sayny “wife's Karaj

‘Avasar (fuueml and, subbeqnent ceremome«x) all that slnll be used for good .

B purpose. Exceptmy executnx no one else . nor ‘my heirs ot representahvna '
- Whatever sha]l have any right to or mterest in my property " s &

Tt was, contended by Mr. Desai that Bai D1wal1 took E

. an absolute estate under the sald Wlll and-reliance Wasy,

placed by him on the ]%nvy Counéil decisions i in Laht -
Mohun Singh Roy v. Chukkun Lal Roy® and Suraj~

- mani v. Rabi Nath tha(” The word “Malik” is used -

by Jasvir Bhudarin his will in connection with the -

~ -devise to Diwali. - The said word, according to the said -
" Privy Council decisions, imports full proprietory rlghts\-‘
~ unless there is somethlng in the context to qualify its
“The fact that the donee is a Hindu widow is not suffi- :
_ cient for that purpose.~ If, therefore, there had been. .
'no quahfymg ‘words in the W111 as the- Wor‘d “Malik” in;

P

. ® U8DL.R LA . @ (1907) L. R. 351 A m,,
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,’_cqnnectmn WIth the dev1se ‘of the res1due to Dlwah -
“has been used, there would ‘have _be_en o d1fﬁculty 1n“

holding that Bat Diwali took an -absolute -estate.-
Mr. Mehta cited Hirabai v. Lakshmzbm“’ ‘but the

word used in conziection with the devise to the widow .
-in that case was “helr” and not “Malik” and that deci~

sion has, therefore, no application to this' case. The

~ decision in Huarilal v. Bai Rewa®, cited by Mr. Mehta
. seems to be in point; for, there the Gujarati ‘word in -

the will is translated “owner”. ‘ But Mr. Mehta has not
ainformed me, and I have not’ been able to find out,

' _whf\t the Gujarati word used in the will in that case was. ~

. My impression is that the Gu1drat1 word used there was

Lh“dham " 1 take it thaf the Gujarati word translated.

. “owner’ * wonld 1mport full proprietory rights and in the

wﬂl before the Court in the case: of Harilal v. Bai -
. Rewa™ there was nothing to quahfy the word translat- -

ed-“owner”. The Court of Appeal in that case thought

‘.that the fact that the legatee was a Hindu widow was g
sufficient to*qualify the word translated “owner”, and

4 "{accordmgly held that the legatee in that case took a
widow’s estate. The -authority of Harilal v. Bai Rewa™
- i8, in my opinion, considerably shaken by the above

' cited Privy Council decisions. However, the word used
* in this will, viz.,, “Malik”; is the same as that used in the .

- Privy Council demsmns, and, winless there are some

*words to qualify it, I must hold that Bfu DlW'ﬂl took an:

: abso].ute estate.

The quahfymg Words in the W111 thch are rehed

upon by the plaintiff’s counsel are~“During her life-

. time she shall apply: and spend the same in a good
" way.” No doubt, the law requires that if there is an '

absolute gift in the first instance you must have very

chear words to cut ‘down the absolute e_state, and it may

W88 11 Bom. 573 S @ (1895) 21 Bom. 376.

f 19271.'

Mxmmt

Msumnnm :
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:}921- be said that the Wo1ds “durmg her hfe-’mme she shalf
: ,;mﬁml apply and spend the samé in-a good. Way” used by the :
SREIY testator, express the object- of ‘hisy having made an

Mensroar - absolute gift :  In re-Jones; Richards v. Jones™. But
" taking'into consideration the fact:that the aforesaid
- words are used in-reference to a Hindu widow and the -
fact that the: quahfymg words used in the will are
. very similar ‘to those used in the will in Mofatlal v,
- Kanialal®, Whele the learned Judges of the Court of}
Appeal held that a 11fe-estate had been created, I come-
. to the. conclusmn that the words “dumng her life- tlmej
.+she shall apply- the same and spend in a good way’ cut‘
‘down the absolute e§tate created by the use of the Word
- -“Malik” and hold that Ba1 Dlwah took a 11fe-estate -
: and not an absolute estate. . - ;

o The next questmn for: consxderatwn is, What are’ the
A nature and incidents of snch life-interest ? Mr. Mehta
" -has contended that whatever mlcrht be Bai Diwali’s
powers during her life-tinie over moveables, in 1mmov-i;’
~ ‘ables she had only 4 life-estate, and that she could "
“only “enjoy the income of the immoveable properties -
‘and nothing more. In the will itself there are '‘mo -
Words to the effect that she was.to use and spend the -
~income “only. The will says : “She shall during herf
life-time apply and spend-theé same” ; that is to- say all
the residue’ of the testator’s property The clause in’
‘the will’ contammg the disposition of the residue-of th?
. testator’s propelty is very much like the clause in the N
wﬂl in Mafaz‘lal s case") where, on the construction of :
““the will, the Court of Appeal held that the testators:‘.‘
son’s widow' took a life-estate with full. powers of dls- k
.. position "by acts inter vivos. Mr. Mehta- contended;'—;
~that Mafatlal v. Konialal® was the case ofa daughter-“;
’ m—law and was not the case ot‘ a W1d0W of. the testatm
0 [(1s081Ch. 438 . ; ®-(1915) 17 Bom L. . 705. ’
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TBut in my opmlon that does not make t’ﬁe shghtest ‘:_

f difference, because a daughter-m-law in-the Bombay’ -
MITHIBAI

A;Pres1dency 1nhe{'1ts only as'a widow of a gotraja
_sapinda -and is entitled, when she succeeds as an heir,

toa widow’s. estate. She is in the same position as a~

'1921,- :

; Mnmmnu

Hindu widow. I, therefow, hold that Bai Diwali took

“a. 11fe estate with uncontrolled powers of digposition by _
acts inter’ mvos Mafatlal v Kamalal(“ and In re’

_ Pounder(” .

" Mr, Desai further argued that even if Ba1 Dlwah took
-a life-estate with no powers of disposition during her
hfe-txme, she being an -executrix the conveyance to
- Ratanbai should be deemed to have been a conveyance
by her as executrix. Bai Diwali‘took out probate in
1893 and conveyed the property to Ratanbai in June

1894. The conveyance (Exhibit B) does not mention in

what particular capacity Bai Diwali sold and cdnveyed. ;

~All the various capacities are mentioned. and then thée

_conhveyance says, “She the said Bai Diwali doth by
these presents. grant, bargain, sell, assign, release,

convey and assure unto.the: said . Ratanbai” the said

property “and all the estate, right, title, interest, use, 5

trust, 1nher1tance, property, possession, benefit, claim

and demand whatsoever of the said Bai Diwali in and

to the said premises and every part thereof.” Then, in
the conveyance there is a covenant for title giyen by Bal

‘Diwali. At the date of the conveyance (Exhibit By .

“the Falkland Road property, which is in dlspute in this

suit, was in the hands of Bai Diwali as executriz

and she was competent as executrix to sell it to Ratan-

bai, who was a bona fide purchaser for valuable -

" consideration.- But it is argued that she did not sell or

convey as executrix because the deed shows that she

intended to convey as beneﬁcml owner bemg under the

w (1915) 17 Bom, L. R. 705 o w (1886) 56 L.J: Ch. ua-
ILR 88 o
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g2 1mpressmn,that she took the property absolutely under .

—M_rr. e the will of her husband T am-of opinion that the deed_ v

v. - shows that Bai - Dlwah conveyed the whole prope1ty
Mwmum

and all the title she possessed in ! the. property, and’
. that would include the right and title possessed by her
~ as executrix : see Gangabai.v. Sonabai® and Biraj
Nopani-v. Pura» éundary Dasee®, -

“Mr. Mehta argued that in the petltlon for probate the
value of the property was given at Rs. 10,800 and that
“the sale by Bai Diwali to Ratanbai was for Rs._4,000,
_and, therefore, Ratanbai must. have thought that the
~ title'was doubtful and paid to Bai Diwali. a very low
price. But as pointed out by Mr: Desai the value in .
the petition for the purposes of probate was arrived  at
~by. takmg mto consideration the fifteen years’ rent of
the.property. *As the lease was thought to be deter-
‘minable at will no purchaser would pay anythlng more
than the value of the building to Bai Diwali. .

-+ Mr. Mehta has further argued that it would be danger— t
-‘ous to hold that if a- Hindu widow, who is also an-
- executrix, sold and conveyed, she should be deemed as -
. conveying as an executrix. -I do not see any danger in
80 holding,.” The Legislature. has expressly applied
- section 90 of the Probate and Administration Act to all -
'Hindus, including Hindu widows, and under section 90
of the Probate and Administration Act a Hindu widow,
“who.i is. appomted an executux, would be entitled, to'
. pell as executrix the property left by her husband, if
~ no restriction was imposed on her powers of d1sposmg \
of the property by the will which appointed her exe-
cutrix.. There are no words used in this will imposing
any restriction on the powers of the executrix. There--
~ fore, there was nothing to prevent Bai Diwali selling
' and conveymg this property as executmx. If she

o (1915) 40 Bom 6. . .o s (1914) 420a1 5& ‘
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could have sold as executmx under sectlon 90 by 807 -

’stablng expressly -in the’ conveyance, Ido not see any
difficulty in holding that she sold’in all the capacities’
she possessed “when ‘the deed (Exhibit- B) does not
expres;ly say in What partlcular capacity ‘she has sold_
" but merely vecites-all the capacities. I, therefore, hold.;-
~ that the sale to Ratanbai should be deemed to be a sale
" by.Bai Diwali ag the executmx of the Wﬂl of Jaswr,’;
Bhudar. -

: Sui,t dismissed with costs

Sohcltors for the plamtlff Messrs Mehta Dalpat.
ram&Laljz S T

Sohcltors for defendants Messrs.: Merwann Kala

& Co. ' o . e

' . Suit. dismissed.
G. 6. N

\

" ORIGINAL CIVIL. -

Befote Sar Norman Macleod Kt Chzef Justzce, mzd Mr Justwe Shah

MANAJI KUVERJI (APPELLA\{T AND APPLICANT) v, ARAMITA (RESPONm Y

ENT AND OproNENT)° RS

‘szl Procedure Code ( Act Vof 2908), Order XXrL Rule 89-——Ea:ecutzon of«\
* decree—Decree absolute for sale of morigaged property—Auctzon sale—i
Deposit in Court of the amoint réalized by sale -but mot. the full decretal

amount——Applzcatwn to set aside the sa.le-——Part-payment wzth an zmdertak—\

N

L mg 1o pay full amount ig mot payment under Rule 89,

* - Under a decree absolute for sale the property of the apphcant was’ d]rectedgt;
to be sold and the nett proceeds to be applied towards the satisfaction' of the .
decretal amount. | The sale was held in due course ; and* within thirty daysf ‘

1921
;l\Il'rpifi‘ixl" :
IO [NarPIen

Mmmm =

BN

192177
June 11,

.
i

from the date of the sale the applicant brought- into Court not the amount for - .

31379 0..C.J. Appeal No. 9 of 1921  Suit No.7330£1913, ©.1i" 0 0.
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