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In form and in substance the - appeal was dlsposed of, 1921
when it was dismissed. - = - R ‘ SHIVAPP,A
Without expressing any- oplmon on the merlts of the - R

~ application for review in the District Court, the appeal - cuAXDEA.
from order nrust be allowed. . Accordingly I. concur 1n
the order proposed by the Chief Justice.

Appeal allowed
- J.G. R

APPELLATE CIVIL.

Be/ore Sir Norman Macleod K., C'h/ief Justice, and Mr. 'Juéiiéé 'Shah o

B B & C. I RAILWAY COMPANY (ORIGINAL DEFENDANT) APPLI~ 1921.
cANT v DAYARAM BECHARDAS, MANAGER OF THE FIRM OF * ararcho.
BECHARDAS NAROTTAMDAS (OBIGINAL PLAINTIFF) OPPONENT .

Razlway—-—Goods conszgned Jor carrzage——st‘k note, form H. —Loss of
goods—Wilful neglect—-Robbery from rmmmg tram—Burden of proof.

“Where a conmgnment of goods handed over- to a  Railway Company for
carriage under risk note, form H, had been short- delivered in respect of six
complete packages, and the Company, when sued adduced practxcally all the
available evidence : - : . T LT

Held, that, though the eﬁcct of the evidence was not deﬁnitely to establish
the suggested fact of robberj{ from a running train, iyet the theory of wilful
neglect on the part of the Railway servants, which might have been establish-
ed by cross-examination, had been _sufficiently excluded o

Per MaciEop, C. J. :—* Strlctly speakmg, he [se. the plamtlff] Would h
B0 ghrie ook hora wag wilful neelent <+« the Compar have the
liability thrown on them to prove that the lost = 8 due to a theft in the
running tram . i

CAPPLICATION under Extraordmary Jurisdiction pray-
ing fc reversal of a decree passed by P. M. Bhat, First
Olass Subordinate , J udge at Broach in Small Ca s

- Suit No. 200 of 1920. o ' ‘

Suit to recover money

«

°Clv11 Apphca.tlon und - . ordmary Junsdlctxon No. 2'(9 2
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BECHARDAS, ~

-~

The p1a1nt1ﬁf consigned 16 bags of sugar from
Carnac Bridge Railway Station, Bombay, to be carried
“to Broach. The goods were entrusted for carriage on
_ the terms of a risk note in form H.. The material terms
of the risk note were as follows :— °

-1 the undersigned, in eonsxderatlou of such consignments being charged
for at the 'special Teduced or owner's risk rates, do hereby agree and under-
taketo hold the Bombay Baroda and Central India Railway Administration

sevsansensgefree from all responmbxhty for any loss, destruction or deterioration
“of, or damage to, all or any.of sugh consignments, from any cause whatever

- except for the loss of a complete consignment. or of one or more’ complete
' peckages\forming -part.of & consignment due either to the wilful neglect of

the Railway Administration or to theft by or to the wilful neglect of its
servants..... .Q.l...prowded the term * wilful neglect’ be held not to include
fire, robbery from a runmng tram or any unforeseen event or accident.”

* The goods were carrled in a covered Wagon -8ix of
the sixteen packages ‘being lost during transit, the

. remaining were delivered tb the plaintiff.. The plamtl{f

thereupon/ﬁleda suit to recover the value of the six
packages which were short delivered alleging that the

loss was due to the Wllful negleet of the Coxnpany S
servants. : :

The opponent Company pleaded the goods were 1ost

: owmg to robbery from a ruining tram and hence the

¥

Compmy was not liable. -

The Subordinate Judge held that the goods were lost -
through the wilful neglect. of servants. of the Rallway
Company. .His reasons were as follows :—

“Itis urged by the Railway Company that there was a robbery in the
funmng train. . This fact is not well - established. The guard Mr. Edward is
examined’ by -the defendant Rallway Company He took charge - of: “the
‘goods train from’ Bulsar: He was accompamed by two Pollce armed -
constables. R ' L

, “They patrolled the train and found all right at Ankleshwar and also at the‘
‘Narbada bridge where the goods train was detained to receive the Kathiawar
‘Express. At Broach Station this guard found the seal broken and’the door

- of the wagon open. He made no report ab theft or mbbery No policé
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report was submitted and no police investio'at'ion In brief the ‘plea of
robbery put forth-as a defence is not well established. The- loading clerk of
‘Carnac Bridge is examined.by the Railway Company He -says -that he °

loaded 16 bags of sugar under thé . risk note form-H, under through covered
-wagon. " This statement is falsified by the Guard that the wagon was bound -

for Miagaon. /Any way according to’ the evidence of Railway Company
employees nothing happened after the Na/rbada bndge Now Broach Railway

Station is on the bank of the Narbada. river and the - Guard- noticed the door

" open when the train was standing in Broach Railway premises. - The Railway
‘Company-was in full charge and control of the goods and wlule that control
was lasting the loss of entire. ‘packages has happened. '

*The Railway Company is in‘dl‘lty bound to give -some line of indications
" how the loss has occurred. It is urged by the pleader for the Rallway Company
- that the Gompany is free from liability for any cause whatsoever. 1If this
~be 80, it makes the proviso 1neffect1ve in its purpose. In case.of complete

loss of packages foi'miug "parl; of the consignment, -the ‘Railway Company is
“lable. - The plaintiff proves by his" stringent - evidence that the loss is due to

ne

the wilful neglect of the Railway employees

The Subordmate Judge therefore allowed tlle"

, plamtlﬁ”s claim. coe S

The defendant Company apphed to the- ngh Cour :

under its Extraordinary-Jurisdiction.

B. J. Desai, instructed by Orawford Bayle y & Co., lor |

the appl1cant
H V. Divatia, for the opponent

MACLEOD, c. J. —The plaintiff sued the Raﬂway
Company for the loss of six bags of sugar which were
consigned from Bombay to Broach. There is no doubt

“that six bags out of sixteen were delivered short. The
consignor plaintiff had signed the risk ‘note in the

form H, so, if the goods were short delivered, he had

to prove that the loss was due to wilful neglect on the
“part of the Railway Gompany s ‘servants. Undoubted-
1y there is often. a d1fﬁculty in proving wilful neglect,
“because the only evidence of wilful neglect is the
‘evidence which can be extracted in cross-examination
from the witnesses for the defence. The guard of the

= 1921,

B.B. &C.
RaiLway

- COMPANY,

0. i
DAvARA

- BECHARDAS



1921,

&n&&i

Ramwway
CoMPANY

14 INDIAN LAW REPORTS [VOL XLVI

tram proved that the seals of the Wagon were mtacb
at Ankleshwar and also at the Narbada brldge cabin
where the train stopped to let the Express pass.
When he got to Broach he found the seals broken. He

DA;’ABAM /~re-sealed the wagon which was taken off at Broach, but

BECHARDAS

he did not make any report to the Station Master. The
Judge ﬁnds on that evidence that it was an undisputed

~fact that the loss of sugar occurred at Broach station.

Therefore: the - plaintiff ploved by his evidence that
the loss was due to wilful, neglect of the Rallway

: employees

It appewrs to mefthat the plamtlff could very easily
have proved wﬂful neglect on the part of the Railway

.employees if there had been any, by putting proper

questions to the defendants’ witnesses. The guard

~'was not cross-examined beyond ‘being asked whether
. his journal “mentioned ‘anything about a theftor

robbery, and whether there was any pohce inquiry
about the missing goods. A great deal of information

“might haye been obtained by further quesmonmg the
~ guardas to the time when the train arrived at Broach,
. What was the position i in the train of this partlcular

wagon, how long after he arrived at Broach he inspect-
ed the wagon, and other questlons of that sort. which

~ would go to elucidate the question whether the theft

could possibly have been comlmtted while the train was

‘standing at the Broach station. It would not be likely
~ that the theft occurred at the Broach station before the
‘ Wagon was taken off the train. But after the wagon
. was taken off and stood i in the goods-yard, it was quite

possible that theft mlght have taken place. But the
‘evidence of theft having taken place when the wagon -
was in the goods-yard would depend on the evidence

. of the goods clerk, as his duty would be to look after
" the goods which would arrive from the consigning

stations, and his evidence would show “whether the



VOL. XLVL] BOMBAY SERIES. 15

seal was intact or Whether there Was any indication -

_ that the theft had been commltted in the goods-yard
The goods clerk was called as a witness’ but he was

ot cross—exammed at all. Therefow it may be. takenr
that there is 1vo evidence to show that the theft took_‘r

place after the wagon was taken oﬁ the tram

- Then all that is left is that the theft must have taken'\

place either between the Narbada bridge cabin -and
the' Broach station or while the wagon was in the
station before it was taken to the goods-yard It seems
_ to me extremely unlikely. that the theft could have
been committed after the train reached the station as
the risk of discovery_ would be too great. There is
nothing improbable in it having taken place between

the cabin and the station. For the train was detained

at the cabin to allow the Express train to pass, and
either while the train was standing there or while the
train “was approaching the Narbada bridge there
would be ample opportunity for a thief to get on to
it-considering that it was pitch-dark night, while after
crossing the bridge the train would be going” very
~slowly before reaching the station. Therefore all these
poss1b111t1es are in favour of the’ theft having taken

‘place before the train got to thestation, and the
possibilities of the theft having taken place when the -

wagon was taken off the train were practically
excluded by the fact that-the goods clerk was not
examined on this point/ It appears to me, thterefore,
that the plamtlff has falled entirely to throw the
liadility of the loss on the <Railway Company by

proving that jt was due to wilful neglect of -the

. Railway Company’s servants. Strictly speaking,"
he would have to show that there was wilful
neglect before the Gompany would have the liability
thrown on them to prove that the loss was due to a
theft in the running train. I do not think, therefore,
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_that.the Judge, although he is right in h1s law, has
properly considered the evidence before him with -
reference t0 that law. Therefore, I think that the

.rule must be made absolute and the suit glsmlssed

with costs.

 SHAH, J, i:—I'feel some difficulty in this case, because

" after all it seems to me to be a question- of fact as to '

whether the loss wag due to the wilful neglect of the
Railway servants, and whether under the circum-
stances’ the reasonable possibility of the-loss being.

- due to robbery from the running train is sufficiently

excluded.. The learned - Judge has observed jin his
3udgment with reference to the question of  theft from

-a running- train that the fuct is not ‘well “established.
It seems to me -that this finding is rather halting.

Apart from that eonsideration, however, it seems from-
- his judgment that he has not. appreciated - the - import-
~ance and the bearing ‘of the evidence regarding  the
theory of robbery from the running ‘train. -There is -
.the .evidence of the. goods clerk at Carnac Bunder
which shows dmtmctly that this theory of robbetry.

_-from a running train was put forward by the. Railway
~authorities.” The mere fact that the ‘telegram jis not

produced is notsufficient to negative the importance

_-of that . evidence. . The goods clerk at the Broach

station was not examined in detail by the plaintiff
" though he was available for. cross-exammatlon and

- no facts were elicited which would show that the theory -

- was not put forward in time or that it was not reason-

" able under the circumstances. . The. evidence of the'
guard al$o seems to suggest the same theory., . Though :

‘we are slow to interfere with a finding of fact in revi-
sion, in this case, I think the finding of the lower Court
that the goods were not lost in - consequence:of robbery .

~ from a running train is opposed-entirely to ‘the weight

of the evidence, which is'in favour of that theory. In-
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-

~_ this case the Rallway Company hasadduced pzactmally ,

all the available’ evxdence and has made a. deﬁmte

) suggesmon supported by evidence as. to robbery from -

the ranning’ train. T do not say that. the ‘fact is
established ; byt the theory of Wlliu_], neglect. on -the
part of the Railway servanbs is- suﬂimently excluded
I agree, therefore, that the decree. of the ‘lower Court
should be set aside and the plammf‘f’

Wl’ch costs. ‘ :

J. G. H.

- APPELLATE CIVIL..

/_‘

Before. S‘ir Norman Macleod, Kt., Chief Justic, Zmd Ur. Justice Shah. -

NARAYAN MORESHWAR WELANKAR (ORIGNAL PLAINTIFF), APPELf

LANT v,  WAMAN MAHADEO KULKARM (omemmn DEFENDAN’I‘),
RESPONDENT - . S

Hmdu law—-Wtdow m?m mng as a. gotraja sapmda tn q female—-—Wquw'

- fakes absolute estaie

Under Hindui - Jaw in the Bombay Prezidency a vudow inheriting as
gotraja sapmda from a female takes an absolute cstate which’ would .go “on
her death to her hexrs and not revert to the heirs of the last female owner.

Gamlhz Maganlal v. Bai Jadab @, ‘relied on. e :
SEOOND Appeal against the’ decmon of N. 8. Lokur
* Assistant Judge of Satara, conﬁrmmg the decree pass-

ed by V. P, Raverkar, Flrst Class Subord1mte Judge at
Satara.

Phe facts matemal for the purposes of tlus Leport are
suﬁlclently stated in the 3udgment
K H Kelkar, for the appellant

P V Kane, for the respondent

R ?Second Appeal No. 441 of 1‘) 20,
L o “) (1899) 24 Bom 192, T
ILR1-2 ) '

sult d1sm1ssed :

‘ Decrée reversed.r
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