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Lf.accordance with 1ustlce to refuse a party who' has failed - - 1922. o
“to appear on the adjourned date at the time ﬁxed “but - N
o R}TANBAI
‘appears at a later hour, - the chance of having the suit | v

{restored Grenerally 1 'should like to point out - that a lf;)?ﬂi‘;‘;;

'party who has failed to appear at the time ﬁxed for the
) hearmg, if the equity of the case demands it, certalnly
“should have an’ opportunity of satlsfymg the Court
“that he had® sufficient causer for not appearing. Other-
- wise much delay is caused before a decision is arrived -
at on the merits. (See’ Shrzmant Sagajirao v. S.
-Smith®.) The rule must be made absolute, and we
-gend back the case for tmal on the merits., Oosts costs

111 the cause
SHAH J.: —I agree.

Rule made absolute. '
‘ < JGR..
" (1895) 20 Bom. 736 at p. 143,

APPELLATE OIVIL,

quore Szm Norman Ma,cleod Kt Ckzqf Jumce, and Mr Justwe S]zah

,RASUL VALAD- MALiK PINJAR (ORIGINAL PLAINTIFF), APTELLANT. o. \-1922; 7
AMINA KOM HANIP AND OTHERS (ORIGINAL DEFENDANTS) RespoNp- March IGl' “
ENTS" : ; . . - : AT

 Indian Lzmetatzon Act (IX of 1908) Sckedule] Amcles 165 181-—Exe~ :
. cution.of decree——-Property recovered in’ e:ccess-—Applwatwn b_/ ]udgment~
 debtor for possesswn—Lzmztatwn ' - ‘

Where, in executlon of a decree, the decre- holder recovers property _in
excess of the decree an application by the judgment-debtor to- recover’
possesswu thereof 1s governed by Article 181, and not by Article 165, of ’
the Indlan leltatlon Act 1908 '

-8 Second Appeal No. 147 of 1921
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Abdul Kamm v. Islamun stsa, Btblﬂ) and Vachalz R‘thm; ‘v.,vao'mr
Ahassa,n(z) foﬂowed : o

" SECOND appeal from the declsmn oi F K Boyd,

.; Dlstuot Judge of- Belgaum conﬁrmmg the order passed

by Sumltra A H., Subordmate Judge at- Gokak.”
Executlon proceedmgs

~In execumon of a decree, the tdefendaﬁt's ’Wei'e‘placédf
in possession of lands not covered by- the decree and:
belonglng to the pla1nt1ﬂ '

"The plamtﬂf after alapse of th1rty days from the.-

- date of his dlsposqessmn filed a suit to recover possess-f
ion- of the-excéss lands.. The plaint was ‘treated by~
-the Court as an’ appli¢ation under section 47 ‘of the .
Qivil Procedure- Oode 1908.. |

-

The lovver, Courts “were of op1n10n tha,t the appllcatlon 8
- Was governed by Ar’mcle 165 of  the Ind1an L1m1tat1011 :
Act, 1908, and’ d1smlssed it ay-time-barred.” - '

The plamtlﬂf appealed to the H1gh Court
R A. Jahagwdar, for the appellant )

S R. Parulekar, forD N Deshpande for respond-—."
ents Nos. 1 to 4. - - :

MAOLEOD, C J. —Th1s appeal raises an 1nterest1ng'
questlon of law which has not prevmusly come before
this High Court. A partition decree was passed -in a
suit; and«in execution of the decree the plamtﬂf com-
‘plained that he had" ‘been dispossessed of certam land
by‘the Collector’s ‘Subordinate Officers ‘which. was his

" .own property. and not sub;ect to partition.. He seems
“originally to have ﬁled a suit to recover possession of
the property, but it was. decided by the- District Courti
that the plamt should be treated as an apphcatlon,

<

o (1916) 38 AlL. 339 atp 343 o (1919) 42 Mad. 753.
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¢ ‘ander sectron 47 of -the GlVll PrOCedure Code and 1t ‘ ';' '1922 .
was treated so accordingly. The trial J udge held that - RASUL
Artlele 165 of the Indian Limitation ‘Act apphed and v
the apphcatmn was held barred as not having- been filed _ Awma
W1th1n thlrty days from the date of cl1spossess1on., The -
questmn seemed so clear to the apphcant’s adviser: that
as the ‘learned Judge pomts out, he seems to have. .

* admitted that there- was no way. of gettmg rid of the +
apphcatron of Artwle 165 ST o

In Flrst appeal this dee1s1on was upheld The
learned J udge said:- . &

“Partrtron was, made by ‘the Colleetor in pursuance of a partrtron deeree,.
f and in pursuance of that partition the present applicant was adrmttedly drspos— '
sessed of certain land- which he now claims to 'be his.own.exclusive property
and, therefore, not liable to part1tron It is admitted that the suit now treated
" as an application was instituted’ geveral -montlis after  this drspossessron.
These facts; I think, are exactly ¢overed by Article 165. This is an applica- >
“tion under the - Civil Procedure Code, 1908, by a person “dispossessed of
1mmoveable property and drsputmg the right of the decree-holder to be put:

mto ‘posgessiori.’ ~ It is argued by - Mr. Ma]h, the learned- pleader for the
' appellant that Article 181 apphes to; all apphcatrons under section 47.. No

" doubt there are apphcatrons under that section 'to which Article 181 would

apply But, 6f course, it can have no apphcatron where a perlod of llmrtatron

is prov1ded elsewhere, and in my opmron, elsewhere in the present case 1s »
Artrcle 185 - % T~ o

As1m1lar questron came before the H1gh Oourt of
Allahabad in Abdul Kamm v Islamzm-stsa szz("
The learned J udges sa1d

“On appeals bemg brought by both the deeree-holders nnd the ]udgment-r
deb’tors, the District Judge, holding hrmself as we think quite properly, bound
by certain authorrtres mentioried hereafter, decided that the judgment- debtor’ B
application was tlme-barred on the ground that ATticle 165 of .the lertatmrr ,
- Act-applied to it, and that the time of thirty days had run out. We are elearly

- of opinion that when the matter is closely examined this view is untenable..
Ina technical matter of this kind, when the language relied upon does not in-
. express terms cover the ¢ case, 1(; is of the highest :mportance to reahze the-

m (1916) 38 ALL 339 at p. 343,

-~ 1
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v posmon of- the partxes ‘and the context in which the langiiage is used. Wﬁere
— — _ the mterpreta’uoh sought to. be put upon the Words is arrived at’ by 1mpl1cat10n
“Rason

and by ‘reference, “the Conrt ought not to adopt a constriction wlnch has a
restnctmg and penallzmg operatlon unléss’ it is driven ‘to do ‘80 by th <
1rre51st1ble force of language Now  in. ths ordmary course; of . thmgs
person who is wrongfully - dispossessed of immoveable property has a remedy
by a suit for possession only In’ matters ansmg out.. of the execution of
decrees, possibly because they are the indirect result. of the active mterference

~of the Court “itself, the Legislature has prov1ded two exceptmns The<

judgment- debtor must apply to the Court under- séction -47. If he'is dis.>
possessed of land which " is- ‘outside the decree, and he does not 50 apply, he:
loses his. land He cannot brmg a suit. He is worse off than the ordinar y
person wrongfully disppssessed. On the other hand, if a third person outside
-the suit is unfortunately the v1ct1m of some mistake i m the decree itself,” or by
the decree- holder, he may apply to the Court'in ‘a summary manner, and lf he :

. & right he rdy be put back into possessxon That is expressly provided ‘by"

, Order XXI; Rules 1{}0 and 101. 0 -Such a person is better off than the ordmary‘ :
person wrongfully dlspossessed He can brmg a suit, of course, . within -
-twelve years; but he can, if he pleaqes, apply” summarlly ~for. - possession.
That is a privilege of a peculiar’ and special character, - from which the'f
‘judgment-debtor is excluded in  express terms.. It is not surprising ‘to ﬁndf’
~guch a privilege accompanied by certain restrictions.” By Article . 165 of thel
Limitation Act of 1908 (the Article now ln questlon) such amapplication’ st
be made within thirty days. The Article is in thése terms (—* Descrzptwn of ‘
applzcatwn :—~Under the Code of Civil Procedre, [908 by a ‘person - dis<
possessed of immoveable property and ‘disputing-the right of the decree-holder; -

»

- 'or purchaser at a sale in execution of a decree, to be put into possessmn
" . Period of Lomztatcon ——Thn‘ty days from the date ‘of dlspossessmn Now .

-that is a precise’ and compendlous descrlptlon of the right given, and the -
appllcahon 'tllowed to ‘s person’ other than, the. ]udgment debtor by )
01 der XXI, Rules 100 and 101, It certainly dpplies to such an .application
_and there is no ‘other provmon in the Code which.in the terms it.employs at

,. all. corresponds to it. We think it -quite certain that when the Leglslature'

.

enacted Artxcle 165, it" had the provisions now contamed in Order XXI,

‘Rules 100, 101 in mind. That is to say, it intended Article 165 to apply to
-such an, application. The argument for the view. adopted in the reported
<cases, ard followed by the District Judge in the case, ig that the words are

wide. enough to includé a Judgment debtor, . Separated .from :their context .

+this 1y true. 'ijudgment -debtor is a person ‘in such a “case as’ thls.:’-:'

- :Moreover, the ]udgment -debtor in lus apphcahon under section 47 is complam-.':

ing of the ame sort of act as an applicant under Order. XXI, Rule:100, would.

~have to. complam of. .But the mogxent 1t is reahzed that What the schedule .

~ AN W
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10 ‘the . Limitation Act consists of is an enumeratlon of - smts,w appeals and 19227

apphcatxons of varions’ kinds, and thét the: language of Artlcle 165 is merely = -
. ‘definition’ or description, all dlfﬁculty as. to the - use of the word person’ " . Rasor -
dlsappears “In our opinion the . word ¢ person’ in - that context, although . - AMUI'N AL
s wide enough to mclude a debtor, was never used .in any other sense than that =~ :
of a perqon Who is authonzed by Order XX1, Rule 100, to ‘ake an’ apphcatlon
“of-that. deserlptmn “To hold otherwxse ~would - result in tlus, that if a;
Judﬂment’debtor apphed to the Court “under Order XXI,,Rule ‘100, 4nd .
“adopted - the language of Article 165 ‘his -application would -have. to. be

dlsmlssed because: he - is precluded from makmg an vapplication of that
:descrlptmn, and yet if he postpones applymg under section 47 for more than )
thlrty days, the language of the Artxele i3 to'be applxed to him."”

The learned J udges then referred t0 Ratnam Ay yar
. Krishna Doss Vital Dossm and Har Din Smgh Voo
i'Lachman Siingh®, in which " cases it was held  that
--Article 165 would apply, and eventually they Qiffered
'_from those de(usmns. a

The case of Ratnam Ayyar v. Krishna Doss Vztal
‘_.eboss“’ was cons;ldered by a ‘Full Bench of the Madras
-High Court in - Vachali Rohini v. Kombi Aliassan®,
vand in over—ruhng the dee1s1on the Chief Justice traced
~ thé history . of ‘Articles 165 and 168 of the Indlan
" Limitation Act of 1908. | “The’ Chief Justice said : :

“ The Legxslature has, however, Jtse]f restrlcted the scope of Artlcle 165 by
“restricting in the Code of 1908 applications by’ third parties ; under Order XXI,
Rule, 100 to apphcatlons with reference to propérty covered by the decree
or g sale in- pursuance thereof and the “fact .that this procedure is not.now
j.apphcable to’ complaints by thlrd partles of - dxspossesswn of. property “not
_ covered by such decree or ‘sale appears to e to afford addltlonal reason for,
» exc]udmg from the scope of the artxcle similar complaints by defendants who,
“.as I am'satisfied, were never intended to-be covered by it. ' I think, more- -
+over, that the rlghts of defendants are‘suf‘ﬁclently restncted by their bemg
. xeqmred to apply under sectlou 47 w1thu1 the penod I1m1ted by Art1cle 181 ”

) Th1s questlon therefore havmg "been cons1dered
recently by the ngh Com:ts of Allahabad and Madras,

o (1898) 21 Mad, 494. o @ (1900) 25 A]l 343
® (191‘3) 42 Mad. 753 atp 0.
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‘why Article 165 should apply to. judgment-debtors so
‘as to restrict their rlghts very seriously when dispossess-

A
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we should have to show very\cilé‘ar grdunds for differ-
ing from those decisions. For myself, I see no reason

ed of propelty which they allege had not come with-
in the terms of the decree which is being exeouted-,;

Ordinarily they would apply under section 47, and
would have a period of limitation for such an- applica=

tion of three years under Article 181.: As pointed out- by

“the learned Judges in Abdul Karim v. Islamun-Nissa
_Bibi®, a person other than the judgment- debtor is
‘notrestricted tomakingan apphcatlon under Order XXI,

Rule 100, which is merely a summary remedy, and

* his rights to a -suit remain  the same. = The judg--
" meént-debtor on the- other hand has fio remedy by
.suit. .-I agree that the wording of Article 165 makes

it absolutely clear that it was intended to apply to an -
application provided for by Order XXI, Rule 100 and no
other, and that, therefore, where the applicant is a
Judgment -debtor, the proper Article which applies to
his application is Article 181. I think, therefore, that

~ the appeal should be allowed and the Darkhast directed
_to proceed according to law. The appellant should
~ get his costs of the appeal. ' '

-SHAH, J. :—The point arising in this ‘1ppe11 is not:

free from difficulty ; ‘but on the whole I think-that
the view taken by the» Allahabad High Court - in

Abdul Karim V. Islamun-Nissa Bibio and by :the

- Madras High Court in Vachali Rohini v. Kombi
© Aliassan®, is to be preferred to the view taken by

\trhose Courts'in the earlier decisions referred to in those
cases. On the wording of the Article ‘no doubt it may

: appear as if it would apply also to the case of a judg-
_T.ment-debtor dispossessed of immoveable property ; and

it is urged on behalf of the respondent befo_re us that
M(1916) 38 AIL 330: - - . ®(1919) 42 Mad. 753.°
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. Article 16() which follows A1t1de 165 has been 1nte1- '

breted as governing “thé case of an application by a

1udgment~debtor to sei; as1de a sale in éxecution of a

decree. It is clear that the conmderatmns applicable to
“Article 166 are different ; and we are not concerned in

this ‘appeal with the scope of<Article 166, I do not,
;rdesire tosuggest for a moment that Article 166 would

: not-:apply to the case of an application by a }udgment—

debtor to set aside a sale in execution of a decree. '
But the wording of Article 165 is somewhat different .

and is cipable of being read in a vestricted sense, .in
which .it has been read by the Aliahabad @ld Madras
-High Courts in the cases to which I have-already

referred. 1 think that that is the view which . we

~ should give effect to in thls appeal.

Apj}eal allowed.
R. R.

ILR 12—§

.1 1922,

Rasun

- AMINA,
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