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1920 Rs. 1 SOO W111 be recoverable at once personally agamsty
~ the ]udgment-debtor notvvlthstandmg the ‘provisions

ANMANT .

Torsr.. of Rules4 and 6 of Order XXXIV of the First Schedule:
Q;&;{é . to the Civil Procedure Code. But it seems t0 me qulte‘
ENDRA clear that. the amount is not recoverable now by the”

TRURAG. gale of any part of the mortgaged property both in view
l of the precise terms of the decree and of the -principles: :
“underlying Rule 14 of Order XXXIV of the Flrst 2
~ Schedule of the 01v11 Procedure Code. .
- Appeal alwwed,
R.R.

;APPELi;ATE CIVIL..

Before Mr Justwe Heaton 3 on dtﬁ"erence between Mr Justwe Shah and
L Mr. Justice C"rump '

@20, HARGOVIND FULCHAND DOSHI (ORIGINAL PrainTiFg), APPELLANT v.._i

Euary EYRE BAI HIRBAI (ORIGINAL DEFENDANT), RESPONDENT *, 1
| Bombay Court.of Wards Acts’ (Bombay Act I of 1905),v sectzons 31
32, 3(6) '}‘—Gu]arat Talukdars’ Act ( Bombay Aect VI o]" 1888),,

14

; . Flrst Appeal No. 241 of 1918 T
1 The sectlons run as followq ‘
81 -No suit relatmg to the person or propelty of any Government Ward‘;
shall be brought in any civil Court ‘until the expiration of two months after
" motice m writing,- statmg the name and place of abode of the mtendmg'
- plamtlﬁ the . cause of action and the relief claimed, has been delivered to, Lor
left at the office of, ‘the Court f Wards ; ; and the plaint shall contam a state-;_
: ment that such notice has been so delivered or left: - - ° LI

- Pr0v1ded that notice under this section shall not be requn ed in the case” of’ -
. any suit, the penod of limitation for which will explre within ‘three monthsf
ﬁ‘om the date of a notification 1ssued under ‘seetion 13, *sub-section (1) :

- 32 Sub]ect to the provisions of the second paragraph of ‘section 440 of N
the’ Code of Civil “Procedure, in every suit brought by or against a Govern-,
5 “ment ward, the nanager - of the - Government ward’s property, or, Where:;
thete is no manager, the Court of Wards, havmg the supermtendence of thef
. Government ward’s property, shall be named as the next’ fnend or guardmne;
for the suit, as the case may be... ' o - )
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sectmn 2QGI-—Smt agamst a Talul'odar on.a bond—-—Estate of the Talukdar C }920.
. under the, management of the Talukdari Settlement Oﬁcer——Appomtment; of o
- the Taluldari Settlement Officer as C’ourt of Wards—Suit against Talukdar - HarGoyr
. 71 y the creditor—Talukdari Settlement Officer not & necessary pq,rty—Natwe . BULCBA]

" of suit to the officer. o : BAI
’ ' . . Hinpa

" A suit by a creditor dgainst a Talukdar, whose estate is ‘under, the manage-
. ment of the Talukdari Settlement’" Officer ander .a notiﬁeation‘ issued~: under.
section 3(c) of the Bombay Court of Walds Act, 1905, is- mamtamable although

“no notice of suit has. been given to the Talukdarl Settlement Oﬂﬁcer vader
" section 31, or that officer i is not made a° party to the suit under sectlon 32
of the Act. . 3 ’

_ TRST appeal from the decision of Karsandas J
Des,al First Class Subordlnate Tudge ab Ahmedabad

Smt on a bond

The defendant Who was a Talukdar 'Was sued on'a’
" money bond for Rs. 5,000 by the plalntlff The bond
- was passed on the 15th March 1514,

‘The Government of Rombay issued on the 2lst J aly
1908, a notification under section 3 (c) of the Bombay
Court - of Wards Act, 1905, appointing - ‘the Talukdari .
Settlement Offiter, a Court of Wards for certain area
_which -included the defendant’s -estate. On the 5th
 November 1914, that officer took the defendant’ estate
ander his- management ‘under sectlon 98 of the: Gru]arat
'l‘alukdars Act 1885. He next 1ssuedanot1ﬁcat10n under

« I The sectlon runs ag follows — L . _
- 29G 'On the issue of a notification, under clause (c) of the proviso to>
- gection 3 of the Bombay Court of Wards Act, 1905 appomtmg ‘the Talukdari
. -Settlement Officer to be a Court of Wards for-the* whole or ‘any part of the
area to which this Act extends, the provisions of the said Bombay Court of

+ Wards. Act 1905, shall withoat prejudice, to and save so-far as they may be .
inconsistent with, anythmg ‘contained in this Act, be deemed to apply to, or “in

' respect of, any estate, -which may thereafter be taken uuder the management_ of
the said Talukdari Settlement Officer uider sections 26 or 28, as if it were an
-estate under his ‘superintendence as such Court of ‘Wards, and the Talukdar
whose estate is taken under management a Government ward ~ within tho

W

\ meamng of that Act
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-"‘sectmn 298 qua Act calhng upon all pelsons havmg i
° ' claims against the Talukdar or her estate, to submlt the-
‘same to him in writing. The plalntlﬁ duly submitted.
. hlS ¢laim.

The present sult ‘was ﬁled on the 14th Malch 1917 to

,recover Rs. 6 800 due on the bond from the defendant

The defendant contended- mter alm that the smt '

: Whlch was brought againt -the defendant Talukdar-
~alone:was not malntamable inasmuch as the Talukdarl.
"Settlement Ofﬁcer was not made a party to. the suit as

required by section 82 of the Bombay Court of Wards:

~Act, 1905, and as no notice of suit was glven to h1mk
) funder SthIOIl 81 of the Act. g

" The Subordinate Judge upheld the defendants con- :_-

" tentions’ and dlsmlssed the suit.

The plalntlﬁ appealed 'to the ngh Court

: The appeal was firs heard by Shah and Clump JJ :
on the 5th January 1920; but their- L01dsh1ps havmg :

; dlﬁered in oplnlon referred the follovvmg ]udgments -—-

" 'SmAH, J. :—The plaintiff in thls case sued 0 recove:ri

: Rs 6,800 on a bond dated 15th March 1914 for Rs.- .5,000".
with interest from the defendant, who is a 'Talukdar

“The defendant admitted the e).ecutmn of the bond and ‘

. contended on the merits that she was an agrmultunst

-and that an account as required by the Dekkhan Agricul--
" turists’ Rehef Act should ibe _taken. .-She also pleaded -

~that her estate was taken under m‘magement by the-"
, Talukdari Settlement Officer, that the said officer conetl-

. tuted a Court of Wards, that he ought to have been ]omed y
S asa guardmn of the defendant as ‘required by sectlon 32

of the Bombay Court of Wards Act, and that as nor
notice was given to that officer as requ1red by sectlon al
of the said Act, the suit was bad
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The suit was ﬁled on the 141311 March 1917 3ust Wlth- 1920,
in thi‘ee years from the date of the bond ~ —
HARGovm

" The. trlal Court found on the” merits tbat Rs 6800 + Furcrax;
~were due to the plaintiff but dismissed the suit on the - B N
~ground that  the ‘absence of ‘the notice requlred by . Hirsal.|
section 31 and the non-joinder of the Talukdau Settle- o
ment Officer as a guardian ad litem of the Talukdar as
~ provided by section 32 of the Bombay Comt _of “Wards
Act were fatal to the suit. ‘- '

The plamtﬁf has appea]ed to ‘this Comt and it is
contended on hig behalf that sections 31. and 32 of the
Court of Wards Act cannot apply to the present suit’

‘and that his claim should have: been decreed by the
lower Court. The respondent contends that sections 31
and 32 of the Court of Wards Act -apply and that the

" non-compliance with the provisions of these sections _
is.fatal to the plaintiff’s claim. We have 80. fm heard
alguments only on this question.of law. ’

The few facts relevant to this point are not in dispute.

‘The defendant is a Talukdar within the meaning of
“the Gujarat Talukdars’ Act. .The Talukdari Settlement -

- Officer has been constituted a Court of Wards. for the
“whole area, to -which the. Gu3a1at ‘Talukdars’ Act is
“applicable, by a notlﬁcatwn dated 2lst July 1908—
published in the Bombaqy Government Gazette, Part 1
ab p. 1474 under section 3 (¢) of the Court of Wards Act.
- In 1914, the management of the defendant’s estate was
undertaken by the Talukdari Settlement Officer under
section 28. ‘That Officer published a notification under-
section 29B of the Gulalat Talukdars’ Act inviting the

. claims against the Talukdar under: that section and -
signed it as Talukdari Settlement, Officer. and Court of
Wards. The claim was duly submitted to that officer.
within the time prescribed by the section ; and ulti- -
* mately the plamtﬂf filed the present sult agamst the '
defendant
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It is claunod for bhe defendant that in v1rtue of the

T ‘ prov1s1ons of section 29G of the. Gu]arat Talukdams’ Act
HarGOVIND . -

FoLcEAND « -
e 7"_~Oour‘o of Wards Act apply to the present suit; on the
~other hand it iscontended thatunderthat section the pro- :
" visions of the Bombay Court of Wards Act would apply
“without pre]udlce to and so far as they were notincon-
" sistent with the pr0v1s10ns of the Act referred to in °
-the se cmon Thas the question is Whether sections 31

. and 32 of the Court of Wards Act can be applied Wl‘bh- :

the prov1s1ons of sec(uons 31 and 32 of the Bombay:

out ple]udlce to and consistently with the prowsmns
of Bombay Act 11 of 1905 (which may be taken to be -

“the Act indicated by the expression this'Act” in-

section 29G).: The effect of the application of- these

‘ﬁecmons is a ques‘mon of secondaly importance -in’ thls

cage.”” For even if the 11on-comp11ance wwith the plOVl-v
siong of Se(,tIOIl 32 of the Court of Walds Act may noti«ff
e fatal to the suit as pomted out in Sayad Amir Baheb

v. "Shekh Masleudin®, it is clear that the absence of a,

| notlce required by. section 31 of that Court, i the-_‘

section .applie§, would be fatal to the suit. I may -

-here dispose. of the contention raised on . behalf of
“the’ appellant. that this is not a suit relatmg to the-
- property of the .ward within the meaning of section 31.

T'do not think the contention is sound. Iam of the

~ opinion that suit on a -promissory 11ote or a boﬁd" '
. against a ward “would be a suit relating to ‘the property- ;
] ‘ofﬂthe Wald w1th1n the meamnnr of sectlon 31.

he. 1ea11y 1mportant questlon therefore is" Whetheri"

: -the provisions of qectlons 31 and 32.can apply to a suit-
,’ _'oy a creditor against a Talukdar Whose estate is under :
‘the management of the Talukdari %ettlemenf, ‘Officer
'$0 long . as the sald notification of 1908.. under sec-z,r
: tlon 3(c) -of the 00u1t of Wards Act is in f01ce It 1s

) (1916) 40 Bom 541, -
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a questlonfof practlcal 1mp01 tance S0 far as: smts agamst :

“the Gujamt Talukdars are concerned
Sectlon 296G of the- Gu]amt Talukdaus Act pr0v1des

,that on the issue of a notlﬁmtlon under- sectlon 3(0) of °
the Bombav Court of Walds Act eonstltutmg the
Talukdau Settlement Officer a Gourt -of Walds the -
provisions of the Bombay Court of VVards Act;, 1905, .

shall without pre]udme to, and .save §0° fdl they may

‘be inconsistent with, anything contained in this Aect,’

‘be deemed to apply to or in respect.of any estate,- which

may thereafter be taken under the management of the -
Talukdari Settlement Officer under section 26 or
section 28, as 'if it ‘were an- estate under- his superin-
tendence as such Court of 'Wards and the Talunkdar, .
whose estate is taken under Inanagemént a deerhment

ward within the meaning of that Act. -Itis in virtue .

“of these provisions that sections 31 and 32 are said to

apply to the estate and the 'I‘alukdar in questlon "The-

conditions as to the-publication of the notification and
the management of the Talukdari Settlement Officer
referred to in the section are satisfied. The question
therefore is Whethe1 the application of sections 31
and 32 involves any prejudice to the provisions of the
Act referred ‘to in section 29G- as “this Act ”. and
whether the sections are 1ncons1stent in any Way Wlth
that Act: : : :

In order to detelmme the quesmon of pre]udwe 01‘4
inconsistency, it is necessary’ to examine briefly the .
scheme and history of the relevant Acts. In 1862, an .

Act was passed with a view to deal with the indebted-

ness of Talukdars in the. District of Ahmedabad. ~It .
‘contained a special scheme. = I do not cons1der it neces-

sary to examine it in detall It is enough to point out

‘that the civil Courts were practically debarred from
1 entertaining suits to recover debts against a Talukdar
‘,m respect of Whose estate a declaratlon was made by
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the Government undel sectlon 1 of the Act.. The Guja-
rat Talukdars’ Act, with which we are concerned Was-

: passed in 1888. The last section of that Act practmallyf‘
- limited the . apphcamon of the Act of 1882. The-

purpose. of the Gu3arat TaluLdafs Act as stated ‘in the
preamble wasto ploxrlde for the revenue adm1mst1at10n 7
and the partltlon of the estates held by. a certain  class-
of land- holders in some of the Districts of Gujarat. Tts.”
scheme as disclosed in the p10v1s1ons of the Act was.
essent1ally to give: efféct to the said purpose ; and it:
is sufficient to say that. genelally speaking, the scheme

~was quite different from that. of the Bombay Court of
> Wards Act of 1905, to which ' I ‘shall refer presently.
‘1t is relevant.to point out that-sections 26.to 28 as they
- stood before the amending Act’ V.of 1905 enabled the-

Talukdari Settleinent Officer to take, up the management

~under certain conditions which in no sense indicated.:
~any kind of disability -on the part of ihe Talukdar"
“concerned to sue orto be sued in .a 01v1l Court.  The-+
‘.property remained vested in. the- Talukdar and the

‘Talukdari Settlement Oﬂicer was merely the manager :
of the estate. Up to 1905 that undoubtedly  was thef:
rule applmable to thesTalukdars except in-those . cases,.

- whete the estates were managed under Bombay Act VI

of 1862. They were liable  to be sued and - C'Ompet'ent f

. to stie even when their estates were under the manage--
" ment of the Talukdari Settlement Officer under. 56C~:

tions 26 to 28. In .1905,the Bombay Court of Wards- -

Act-was passed and theprovisions of sections 4 and 5 of
- the Act show that it was meant for land—holders who:

were disqualified to manage their own property andf
the ' dlsqunhﬁmtmns are’ 1nd1cated in sectlon 5. Its.-

“scheme, generally speaking, was d1fferent~ f_rom that of
- the Gujarat- Talukdals Act. It created a statutoxy {
E d1$ab1l1hy for such dlsquallﬁed land—holders to sue o1
to be” sued sub]ect to- the PlOVlSlOIlS of. sectmn 32-;}
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;About _the simie time the GUJarat Talukchrs Act ‘was
- amended by Bombay Act II of 1905 ; and the amend-"

"ment Wlth which we are concelned was -that the main

Act was supplemented by cerfdin ‘provigions on the.
lines of the corresponding provisions ‘of the -Court of
Wards Act, enabling the Talukdari Settlement Officer
" to:invite and to adjudicate the clalms against the -
Talukdari estates concerned without any prejudice to
the rlght of the creditors to sue the Talukdars. Sec-
tion 28 -‘was amended ; but the amendment does not
- affect “the present point. Sections 29A to. 29G, with
~ which we are concerned, were incorporated in the main
“Act. > They are on the lines of the conespondmg provi- *
'Slons in the:Court of Wards Act. 'Section 29G was
“enacted with aview to provide generally by 1efelenc
that the- prov;swns of the Bombay Court of Wards
‘Act may apply under certain circurnstances so far as
they may be applicable-without prejudice to and con-
sistently with Act IT of 1905.. -Thus in 1905, the Legis-
lature did not makeany pro ns1on in terms against the
ﬁcompetence of the Talukdars whoke estates were taken
wunder management under section 26 or 28 to sue or”
to be sued in the ordinary way.. = :

. For convenience the Leglshtme p10v1ded_ in sec--

tion 29G for the application of the provisions of the’
Bombay Court of Wards Act, so far they can apply with-
“out prejudice to the main Act as amended in 1905, by
a general reference to the Bombay ‘Cotirt of Wards Act
under certain conditions. This method of legislation has-
its own inconveniences, for as occasion arises the Courts.
~have to determine whether the particular provision in

the Court of Wards. Act could beapplied without preju- .

dice to or consistently with the amending Act, and in

doing so the Courts bavenot that assistance in deter- -

mining the intention of the’ Législatmé ~ which
they - Would have When the p10v1s1ons are dlrectly

1920.
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. 1ncorporated in the main Act. Under these cwcumstan-i
. ces it is-difficult t0 determine, the intention ‘of the Legls-
- lature with reference-to the partlcular provisions.. Just
. as'the wordsin sectio29G making the pr ovisions of the

. Court of Wards Act are’ general, it must be remembered

that the. savmg clause also is very wide’ in" its terms.

“We ought to- -construe these words in their plaln and

natural sense and deterinine whether in- applymg sec-

“tions 31 and 32 of the Bombay Court of Wards Act any
.prejudice to or 1ncons1stency with Act II of 1905 is in~

volved.. In my opinion in the absence of any clear 1nd1—

“cation the questlon of pre]udlce or 1ncons1stency should:

be considered in the light of the ‘general schem,e and

hlstory of the Gujarat Talukdars’ Actand the prov1s1ons :
- contained in sections 29A- to 29E Sectlon 29D specis;
' ﬁcally prov1des that sub]ect to certain prov181ons which
- are not material for the present parpose, nothlng in: the’
~ section. Qhall be construed to bar the institution of ‘a
suit in'a civil Court for the recovery of.a cla1m against
a Talukdar, whosé estate is- taken ungder the manage-
" ment or his property, ‘which has been duly submltted to
- the managing officer. * This does not.confer any- nght to
“sue, but it expressly saves ‘the’ right of sult aga,lnst a
- Talukdar whose estate is taken undeér - management

without any limitations. This provision 1s inserted in

- an Act, which nélther creates nor- 1mp11es any dlsablllty
111 the Talukdar to sue or" to be sued in the. ordmary»

way. ‘Under the mrcumstances it is clear to: my-

“mind that while %mendmg the Gujarat . Talukdars
~Act in. 1905 the Legislature did not meate or imply -
any * such. disability . apart . from the . prov151ons of;i
',,sectmn 29G Having. regard to the general terms of the.

e

saving clause in that section, it seems to~me - that the

‘apphcatlon of. sect10ns 31-and 32 of the Bombay Court -
of Wards Act.does involve a pre]udme to the prov1s1ons
) of the amendmg Act. partlcularly to sub-sectlon 3 of
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' Seotlon 29D These two sectmns are approprlate in the'
: Bombay Court of Wards Act.” Tn my opinion ‘they - are.

“not essential and at any rate not equally approprlate in

-

_ Wards Act involves a ‘prejudice-to the provisions of the

- Gujarat Talukdars’ (Amendment) Act, 1905, even if they
.are not inconsistent with section 29D, sub- section (3).".
,‘\There are many provisions in the Court of "Wards Act.
which can apply to T‘mlukdars and thelr estates under. .

section 29G without any prejudice to the Gujarat Taluk=
dars Act.  But sectlons 31 and 32 do not seem’ to me to

fall in fhat category

of notice 1equ1red by Sectwn 31 of the Bombay Court of

1 am, therefore, of op1n1on ‘that the sult was pr operly :

brought against the Talukdar and is not bad for want

Wards Act. | . -

I would therefore ‘hear the appeal on the other issues

and pass a decree - in favom of the plamtﬂf for the
amount which may be found due on the bond sued upon.

CRUMP J. ———The only questlon for our demsmn is
whether sections 31 and 32 of the" Bombay Court of
Wards Act (Bombay Act L of 1905) are applicable to this

suit, and if so, whethier the suit is barred .by those -
<prov1s1ons

1020

HARGOVIRD

- FurcHAND -

the Gujarat Talukdars’ Act; and T am not satisfied that
~the Legislature intended toeffect such_an. important
"_procedural change without expressly providing foritin -
the main Act, as is 111V01ved in the. appheatlon of sec- -
-tions 31 and 32 to suits against the- ‘Gujarat “Talukdars,
_Whoseestdtee are taken under management under sec~
“tion 26 or section 28. The fact that claims were invited B
-in the plesent case under section 29B and not under the
correspondmo provisions of the Court of the Wards Act -
indicates that the procedure under the Gujarat Taluk-
‘dars’ Act was intended to be followed. Apart from this.
consideration, however, I. am of opmlon that the appli-
cation of sections 31 and 82 of the. Bombay Court of

v
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A

The facts so far they are necessary for the determma—‘f

- tion of this questlon are as follows. The defendant is a-
‘Talukdar and as such within the scope of the GUJarat;
. Talukdars’ Act ,(Bombay Act VI of 1888). In 1908, by :
"a notification of the local Government. under clause- (c).-

of the prowso to section 3 of the Bombay Court of
Wards Act - the Talukdan Settlement Ofﬁcer was
appomted $o be a- Court of Wards for the area to, Whlch :

" the Gujarat. ']‘alukdars Act extends. In 1914, the Taluk-‘

dari Settlement Officer took charge: of the defendants’-

estate with the sanctlon of the Local Government under.
‘section 28 of that Act. rf‘he plesent suit was ﬁled on -
March-24, 1917. ’ , e e

The questmn for deelsmn arises thus Tt 1s argued

that upon these facts, section 296G of the Gu]arat Taluk- -

dars’ Act comes into- operatlon and that the result is

""that sectmns 81-and 32 of the Bombay Court of Wards .

Act apply, and as adm1tted1y the prov1s1ons of. those
sections have not been comphed with.the suit isbarr-’
ed—that section 29G of the’ Gu]arat Talukda,rs Act does :

~apply cannot. be contested. The facts here are preelsely _
those contemplated in that section.: The ‘question is
- what is its effect.  Tlre operative Words are as follows
. “The .provisions of the said Bombay OOurt of Wardsf
" Acth shall, withou¢ prejudice Lo, dnd save in .so. far as

they may be inconsistent with, any thing conlained ir

_ this Act, be deemed to apply to or. in- 1espect of - any
- estate which may............ rerereeens i be taken under

the management of the said Talukdari Settlement

OffiCET eerrrirerereeeennnessenn.nais if it Were 4n estate, under:

his supermtendence as such Court of Wards and the
Talukdar whose estate. is taken under management a.

'Government ward Wlthlr,r the meanmg of that Act”,

The only words which ¢an be invoked as 11m1tmg the
apphcabﬂlty of the Bombay Court of Walds Act are
the words italicised above. And the questlon is
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Whether those Words preclude the apphcabﬂlty of the

“Court of Wards Act to the present case. The proposi-
tion urged before us was that sections 31 and 32 of the
“Bombay Court of Wards Act were inconsistent with and

“nop without pre;udlce,to section 29D (3) of the Gru]arat' '

" Hizreaz

A

¢

“Talukdars’ Act. The argument was that section 29D (3)
gave an unrestricted right to sue and that that rlght :

".could not be fettered in any way Wlthout 1ncens1steney
--or prejudice. ‘ o ,

The proposition does not (m my oplmon) bear exami-

i ;natlon Tt rests on a mistaken- -view of the’ true mean- :

ing of section 29D of the GruJalat Talukdals Act.  The
Tight of suit exists absolutely. It is not given by any-

thing enacted in the Gujarat Talukdars’ Act. That Act -

may limit that right® but does not confer it. The

. true meaning and effect of_ clause 3 of section 29D is"

‘not -to confer_ any right; ‘but to remove the bar which
. might otherwise be held to be imposed by the preced-
ing clauses of the section. "Those,clauses would other-
- wise be- c%pable of the construction "that the Legis-
“lature” having _ymdvlcated the forum and the remedy;,
“Yecourse to the civil Courts_is ‘batred. - The right
of suit is"left unfettered so” far as this section’ ig

" concerned save in the case of ‘claims settled by consent.

(It may be noted here that the present claim was duly

 “submitted within the meaning of clanse (3).). Now .

" sections 31 and 32 of the Court of Walds Act impose
_4wo limitations upon the right of suit. ~The first is that
- motice shall be given to the Court of Wards (section 31);
the second that the Court of Wards'shall be named as
guardian ad litem of the Government ward. The
Legislature says to the creditor in section 29D of _the
«Grujarat Talukdars’ Act: “Nothing in this section shall
- “bar your right to sue the Talukdar” and in the Court of
- "Wards Act “You shall not sue the Talukdar without giv-
ingnotice and without naming the Talukdari Settlement

1920,
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. 1920 j : Ofﬁcer qua Court of Wards ‘as the guardlan ad
Hmeov o litem of the Talukdar” -Had - the Leglslatule in the:.
Fuicaaxo  former enactment said: “Nothmg shall bar your rlght”'
K B”AI o the case would be different. As the enactments stand
“Hippar.. I seeno 1nconS1stency betweén -these two dlrectlons
_ nor (in my opinion) does the’ second operate to the-
pre]udlce of the first. The result is that sections 31
‘and 32 of the Bombay Court of Wards "Act must be held
. ‘to be apphcable -
- The second question is what is the effect of thes‘e sec- ‘
tlons ‘The point has been discussed by this. ‘Court' in:
Sayad Amir Saheb v. Shekh Masleudin® and ithas
there been pomted out that the omission to . comply
Wlth section 32 does not necessarlly entail the dlSIIllSS—
- al of the emt Therefore sectlon 31 -alone need be
. considered. - This 1mperat1ve in-its terms—as 1mperatrve
as section 80 of'the Code-of Civil Procedure from ‘which
< it is derlved It was argued that a suit such as the
present is not “g suit relating to the person or property
.of a Government ward”, and the case last cited ds .
. relied upon. But s0 far as thls point is concerned ther
“ratio decidendi there was that the suit rehted to the %
property of an ‘institution of which. the Govelnment
- ward was a trustee. That is not so here. * This suit is
~ a suit to recover money alleged to be due on a bond
" executed by the Talukdar. That is"in my opmlon a.
suit relating ta the property of the Talukdar It follows
“that the suit is bad for want of' notice. I would there~ g
- fore confirm the decree of the lower Court and dlSIIllSS )
the appeal with costs. - : RS
“SHAR AND CRUMP, JJ.:—~In view ot' the dlfference of
~-opinion on the point arigsing in this appeal we gtate: the
following question of law for determlnatlon under the
“proviso to sub-Sectmn 2 of section 98. of the Oode of

01v11 Procedure )
Cmg 1915) 40 Bom, 541.
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 Whether sectlons 81 and 32 of the ‘Bombay. Court of - '1929,_’

_Wards Act are applicable to the Dresent suit ? -

The pomt"thus referred was argued before Heaton J

B G Rao, for the appellant —The Whole h1story of‘- :

the Gujarat Talukdars’ Act shows clearly that the
provisions of sections 31 and 32 of the Court of Wards
- Act could not have been intended: by the Leglslatm e to
- override the Gujarat Talukdars Act.” ' |

Before the Gujarat Talukdars Act and even under it,
a suit could be brought against. a Talukdar although
his estate was under the managerent of the Talukdari -
Settlement Officer without giving him any prev1ous
notice or makmg him a party to the suit.

Sec‘mon 29 D ( 3) of the Act clearly prowdes that
‘,..nothing in the section "shall be construed to bar the
ingtitution of a suit in a civil Court for the recovery of
- a claim against a Talukdar whose estate is taken under
‘management or hlS ploperty -

- The plOVlSlOIlS of sections 31 and 32 of the" Court of :
Wards Act are therefore in- the words of section 29 G
of the Grujarat Talukdars’ Act “ to the prejudice of and
inconsistent’ with ™ - the prov151ons of the Gu]arat )
) Talukdals Act

Even as shown in the referrlng judgment of Shah J.,
the objects of both the Acts are different and soin the
absense of clear indication as to the intention of the
Leﬂlslature to the contrary, the provisions of sections3l
and 32 of the Court of Wards Act are not necessary
for the purpose of the Gru]arat Talukdals Act

[HEATON 3. —If sections 31 and 32 are not to apply
to the Gujarat- Talukdars’ Act, can you show ‘which*”
sections of the Court of Wards Act are to apply “under-

section 29 G of the Grujarat Talukdars Act. ] ’
"TLR12-T
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Section 23 the Gu]alat Talukdars’ Act does not con-;
tain any provision as to the powers of the. Managing
Officer under the Act ; and so under section 29 G of the -
Gujarat Talukdars’ Act, the Managing Officer is to have

Act. T o ‘
N. K. Mehia, for the respondent.—Under section 3 of

~ the Court of Wards Act, notification was issued appoint-

ing the Talukdari Settlement Officer to be a Court of
Wards for the whole of the area to which the Gujarat
Talukdars Act applied. ’

. The estate came under his management subsequently

, unde1 section 28 of the. Gujarat Talukdars’ Act and

conséquently under section 29 G of the Gujarat Talu_ki
dars’ Act, it is submifted, ‘that the provisions of
sections 31 and 39 of the Court of Wards Act, are to

‘apply in the present case unless it is shown that the:
- said provisions are “to the pre]udlce of or are incon- -
‘sistent with anything contained in” the Gujalat‘

Talukdars Act.

The said provisions, we submlt are in no Way “to the
prejudice of.or inconsistent Wlth anything in the
Gujarat Talukdars’ Act, not even to section 29 D (3) of
the said Act. Section 29 (B) (1) of the Gugarat Taluk- "
dars’ Act requires that when any Talukdari estate has -
been taken under management under section’ 26 or

) sect;lon28 “the managing officermay publish.. anotlce_ ,
“calling upon .all persons having claims against such -
Talukdar -or his property, to submit the same in

writing.” Section 29 D (1)-provides what the Taluk-
dari Settlement Officer has to do when the claims are -
8o submitted to him, ~ :

Then clause (3) p10v1des that nothmo 1n that sectlon g
“ghall be construed to bar the institution of a suit in
a civil Court for the recovery of a claim against a
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Talukdar Whose estate is taken unde1 management or

h1s pr operty

- The szud clause does not confer any right to | bmng a .

suit against a Talukdar or his property. It only saves'
a creditor’s right to bring such & suit. :

Section 31 of the Court of Wards. Act in requlrlng a

previous notice cannot be said to be “ to" the prejudice .

of or inconsistent with anythlng contained in the
aforesaid section of the Guuuat Taluldars’ Act. ‘

Section 31 of the Court of Wa1ds Act does_ not take _.
away the right of suit saved by section. 29 D (3); nor
does it in any way curtail the period for bringing such

a suit. If a creditor chooses to put off bringing a suit

till the lagt moment so as not to leave him time for

giving the necessary notice, can it be contended that
the provisions of section 31 of the Court of Wards
Act are inconsistent with or are to the prejudice of the
plovmons of section 29 D (3) P

Further, it is submitted that sectlons 29 B, 29 C, 29 D

and 29 F correspond to sections 13 to 18 of- the Court .

of Wards Act and are contemporaneous enactments,
sections 29 B to F and G being’ mserted in the Act by
Bom Act i1 of 1305. o

Sectmn 29D (3) which saves the creditor’s r1ght of

suit against a. Talukdar or his property corresponds to

section 16 (3) of the Court of Wards- Act and could it

be then contended that the provisions of section 31
are in any way to the prejudice of or inconsistent with

the proyisions of section 16 (3)? If not, how could

they be “inconsistent with or to the pre]udlce of” the

provisions of section 29 D (3) of the Gujarat Talukdars’ .

Act. Further, it has not been shown that the provisions

- of section 81 are prejudicial to or inconsistent with any

other section of the Gujarat Talukdars’ Act.

1920,
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As regards the d]ifelence in the ob]ects of the Acts,.
I submit that the Gujarat Talukdars’ Act has.a twofold
object : (1) Revenue administration of estates held by

their estates by the Talukdari Settlement Officer as.
shown by sections 26, éf seq., and so far as the latter
ob]ect 1s concerned the ob]ects of both the Acts is the
same; R ~ g L

~

 As regards section 23 of the Comt of Wa.rds Act\
refelred to by the. other Slde I submit that so far as

-the Gu]arat Talukdars’ Act is concerned, it is not need--

ed since sectlon 23 (2) () of the said Act makes the
necessary plovmon as to the powers of the Managing:
Ofﬁcer No doubt under sectlon 29 G of the Gujarat

Talukdars’ Act such of the sections of the Court of
“Wards Act as give greaterpowers to the Managing Officer

than those under the Gujarat Talukdars’ Act cannot be;
apphed to the 1atter Act N

o , oA

HEATON J. ——The Judgments . of Shah and
Orump JJ. state the facts with such fuluess and clear-\
ness that I need not repeat them ,

"The- pomt for decision is whether sectlons 31 and 32

- of the Bombay Court of Wards Act-are appllcable to
. th1s suit. I find that they arenot.. :

- By the Gujarab Talukdars’ Act and Court of Walds |

‘Act‘the righi to sue a Talukdar in the one case and a
‘Government ward ‘in the other, is left unaffected,
" except in certain specified cases with which we dre not,
now concerned ; though -suits against the Court of -
* Wards and Officers acting thereunder are broadly speak-

ing prohibited” by section 45 of the Court of Wards
Act. - The point I wish to emphasise is: that the suits
which are unaffected are suits, not against Government

-
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or. any oﬂimals, but agalnst the Talukdar or the Govem— ’

ment  ward in person ‘and. by name. This is clear

‘from the provisions of the Acts. in general and from -

section 16, clause (3) of ‘the Court of Wards Act and

section 29 D (3) of the Gujarat Talukdars’ Act in parti-. *

cular, But though this is s0 the provisions of the Court -

of Wards Act show. to my mind with unmistakable -

clearness, that though the suit is against the Govern-
ment ward by name it is, except in form and name, a-

suit against the manager of the Government ward’s

property. This is manifest' from section 32 of the -

Court of Wards Act which provides that the mdnager
“shall be named as the next friend or guardian for the
suit.” Thereafter the siiit necessarily proceeds in
actual practice as if the manager and not the ward was
the litigant. In pursuance of this' purpose section 31

of the Court of Wards Act requires a notice of two

months before the suit is brought, just as in the case
of suits against Government servants. In private suits
no such notice is under the ordinary law requlred
Then section 35 contemplates suits by the manager on -
behalf of the ward, a fuar ther conﬁlmamon of the
proposition that the purpose of the Act is to treat the
manager not the ward as the real litigant.

Is the policy of the Gujarat Talukdars™ Act similar ?
If it is, then it is to my mind quite clear that section 29G

of the Gujarat Talukdars’ Act must be read as making -

sections 31 and 32 of the Court of Wards Act applicable

to snits against Talukdars in cases such as the present,.
The reasons for this proposition need no further ampli-
fication as’ it is I thmk accepted by both Shah and -
Crump JJ.

4

But if the policy of the- Gu]arat Tftlukdals Act ig .

“different ; if that Act contemplates the Talukdar himself
as the real litigant ; in other words if it regards a suit

like the present as in substance and in reality. a suit
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HARGOVIND

FULCHAND ;
A .

' BAI
HIRBAI



1920,

" HARGOVIND
" FULCHAND
g v.
Bar .
-+ HIRBAIL

- Act.

1004 iNIDAN LAW REPORTS. [VOL. XLIV

agamst the Talukdar personally then to apply sec- f

‘tions 31 and 32 of the Court-of Wards Act would be t6

go clean agamst the pohcy of the Gujarat Talukdars .

The ]udgménts which have ledv to the réference_» of 7

“this appeal to me, show that the imatter can be effect-
~ively argued both ways. I have therefore to find

some considerations’ which to my mind <conclusively

“point to one solution as correct rather than the other, .

Ifind two such considerations one purely general, .

h the othef peculiar to the circumstances of the two Acts

under dlscussmn, and fortunately both pomt the
same way.- : :

-

The general consideration is this: The application -
of limitations such as are imposed by sections 81 and "
32 of the Court of Wards Act could be secured for suits -
against Talukdars by two methods. First, by enacting
in the Gujarat Talukdars’ Act provisions similar to -

~sections 81 and 32 of the Court of Wards. Act. This
- method has not been adopted. Or second; by incor-

porating the provisioms by reference; as it is said is,
done by section 29 of the Gujarat Talukdars’ Act:

~ to this T feel bound to say that if it is the method‘

adopted by the Legislature, it is an unwise, a clumsy and
a most confusing method. The provision contained in
sections 31-and 32 of the Court of Wards Act are special
and peculiar, - If it.is'intended to apply them to any
particulal class of suits that intention ought to bé ex-

' pressed with unmistakable clarity, Unless the contrary

is made mamfest the lordinary law as to filing suits -

~ must apply to suits against private persons. A suit

against a Talukdar is a suit against a private person.

I do not see how any one - can say that it is made mani-
fest that sections 31 and 32 of the Court of Wards Act
apply to such a suit. Itis quite reasonable to infer,in |
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_splte of the dlﬂciculmes,, that the Leglslature intended
sections 31 and 32 to apply and tliis Crump J. has done;

and he may be right, for the intention of the Leglsla-
ture is sometimes an uncertain thing. Btit no one cax,

I think, say that the intention of the Legislature in -
this matter is made manifest with” unmistakable clear-
ness. Yetit would have been very easy to make it -

- clear. On general grounds therefore I infer. that the
7 usual law applies.and not sections 31 and 32.

The particular reason which appeals to my mmd is -

this. In the case of Talukdars there is not as in the
case of Government wards, the saine need for such
provisions as sections 31 and 32 of the Court of Wards
Act contain; for the severance of the Talukdar from
. his estate is lesy complete, the management is of a

‘more restricted Kind. Consequently there is less need

to treat a suit against the Talukdar as if it really were

a suit against the manager. What I ‘have said is

- apparent from the following facts: a manager under
the Court of Wards has power to sell, exchange, mort-

gage, charge or. let the property (section 26, Court of
Wards. Act). - A manager under the Gudjl‘at Taluk-.
dars’ Act has substantially only the power of letting,

leasing and getting in the pxoﬁts [ Gujarat Talukdars’
Act, section 29 (1) and section 30.(2) (©) 1. -

The manager under the Gujarat Talukdars’ Act is to
divide the surplus receipts - amongst the Talukdars
(section 29 (3)) ; the manager under the Court of Wards
Act disposes of the entire profits in a manner similar
to that of a guardian (sections 23 to 27 of the Court of

Wards Act). Lastly, the manager under the Court of -
Wards Act is appointed - for more than a temporary
purpose and usually retains his position as manager so -

~long as the economic condition of the estate requires it.
A manager under the Gujarat Talukdars’ Act on the

1920.", :
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- othér hand is often appointed- for a ‘much more tem-

porary, purpose ; as for example to avold danger to the -
public peace. (section 26) : or pending the partition of a

" Talukdari estate (section27). It is true that at the-

request of the Talukdar'a management may come 1nto;r.
existence similar to that under the Court of Wards Act

_,"(sectlon 98) and the management in 'this case is of that

~kind. . Buf under the ‘Gujarat. Talukdars’ Act this 1sf.'

“only one of several descrlptlons of management under:

the Court Of Wards Act 1t is the sole descrlptlon

As I have 1nd10ated already Where the Leglslatureff

'have made thelr intentions” so- obscure a Judge is I-

;_thlnk bound to 1nfer that there is no departure from :
~ the ordinary. law 1ntended unless expediency or some

other conmderatmn compels us to  infer that it was:

~-intended. . I do not think that expedlency or. anythlngp‘

else, compele one to infer that sections 31 and 32 of the :

~ Court of Wards Act are apphcable to suits agalnst .

‘Talukdar - Even when his estate is under management -

a suit ﬁled in the ordmary way can proceed Wlthout,

’any serious fear that ]ustlce Wlll not be done :

Whether for other reasons altorrether the mana:ger in-

~person or in virtue of Ris office is a proper OF a neces--

" sary party to such:a suit as the plesent is a different.
~ matter altogether a matter which has not been discuss-

;‘ed and as to which I say nothmg

I therefore hold tlnt the suit in tlns case s not

barred ‘and that the decision of the lower Courtis
’wrong

The result is that the case isnow referred back to the

_ Beneh before which it was argued which will presum-
- ably dlsPose of the appeal and_ make a final o1der

Order accordmgly
SRR
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