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HEATON Jo=T concur ’ Whether the deCIblOH in- 1920
r/Sadashw bm ,Mahadu v. Narayan Vithal®, is correct

GOBA

:0r not (and I- thmk it \may need recons1derat10n), 'yet ©  Narmv -
iue case as presented by the plaintiff here is certamly e
 SARHARAM.
nob one Whmh can. be summarily dismissed. on: the . TEPI
ground that the siit will not lie. Whatever the trmg =~ PATL.

“facts may be, the plaintiff is seeking to recover: posses- y
.sion from two persons defendant No. 1-and defendant ;
No. 2, and the relief he asks for against defendant N 0.2

“he could not -obtain . by proceedmds in execumon.

‘Therefore he is driven to brmg a suit, and as my’ Lord

“the Chief Justlce has pomted outy it Would really be a

lewal absurdlty to’ eompel him for one matbter which™

ought to be disposed of as one ease to take separate

proceedmns 3 ﬁrsb proceedmgs in executlon arf‘unst

_defendant No. 1; and then a suit against defendant

‘Ko. 2. However involved our law of procedure may
“be, I £ee1 quite certain that 1(3 ‘st never mtended to

Dreduce results of that kind." o

Lol

Decree revemed
@ (1911) 35 Bom. ,4,52,1,;” :

: APPELLATE‘GiVIL.

Bcfme ﬂfr  Justice Slza]z and Mr Justzce Hayward

: '.f’ ANMANT TIMAJI DESAI (omeAL Deiexpaxt No. 1), A.I’PELLANT o
RA(:HAVE\‘DRA GURURAO- DESAI 'AND OTHERS (ORIGNAL PLALNTIFF "-_“ 1920

AND DI‘FE\IDA’@TS Nos.. 2" AND 3 RESPO\TDENT ° :
) : S - Fcb;uarjlz,.

il Procedure Code (det Vof 1908), Order XXxXxr v, Rule I14~—~TInstalment -
decrée—Failure to pay one mstalment—-Darlckast to recover amount of the .

. instalment by sale of a portwn of the property mortgaged—Premature
darkhast. . T

-A decree passed on a mortgage Was made payable m mstalments and
-provided that if " any two instalments remained unpald till six months after the .
'-date of the second mstalment the whole amount of the decree then remammtr

. I‘xrst Appeal No 6 of 1919,
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1920. - " due became pa} able at. once - The ﬁrst mstalment was paid up, but the sécondt

@

————,—-—— ¢ instalment whicli tell due on the- lst August 1917 was not-paid.. The de(ree—
“'"H"l“\N"ANT . holder applied in J uly 1918 to re(’over the amount of the second lnstalment by'
* Timan
= N2 ’ :
- Ramav- - -Held; that the apphcatxon, wag premature in.view of the premse terms of'

* ENDRA . .
-~ GuruRao, the decree itself and of the principle§ underlying Order. XXXV, Rule 14; of the

“sale of & part of the mortgaged proper ty :

" .Civil Procedure Code, which showed - that where a mortf*agee had obtained -a,
decree for. pay ment of money in sa’nsfactxon of a claim :msmg under the mort- .

" gage, he would pot be entitled to bunff the mortgaged property.| to sale other-
: WlSe than by mstﬂ:utmg a sult for sale in enforcement of the mmtwaﬂ'e T

®

FIRsTappeal from the decision of HV. Ohmmulgund
First.Class Subor dlnate J udge at Dharwar. '

Executlon proceedmge R i

The plammﬂf obtalned a decree on hlS mortga e Om:
;the 8th October 1915 agalnet the defendants whmh
wprowded as follows :—

“Defendants do pay to plamtrff Rﬁ 14 000 by eloven mstalments lhe ﬁrbt
ten mstalment% are “to be annual mstnlments of Rs. 1, 300" each, and. the last
L _msta]ment is'to" be-of Rs. 1,000, Defendants do pay to p]amuffq “the sald
\mstalmente on the lst Auvust every year. The first instalment should be paxd’
i on 1st Angust 1916. o :
In case of default by defend'mts to pay any two mshlments out of the snd =~
" instalments, ‘the said: instalments should, be paid within six months ‘of the date
of default of the' second instalment, and in’ case. of default to pay. the smd
msta]meuts within six months aecordmﬂly, pIam‘afE do. recover the ‘wholg of the ’
" _amount, viz., amounit.of the said two instalments and the subqequent mstal-*
’ ments remammg unpaid on that day, towether with the cost, by the qale of the :
property meutioned in the simple mortga"e deed.

, The first .instalment was pald in time. There Was
7 default in the payment of the- second 1nstalment Whlch B
fell due on the 1st August-1917. ~ The plamtwﬁ apnhed
in J uly 1918 to recover the amount of the second. mstal-:

. ment by sale of a portmn of the mortt‘faged property
- In ihe meanwhlle the third 1nstalment was paid i 1n

'I‘he Subordlnwte Judﬂe granted the apphcatlon and
ordered execution. to proceed

The defendant No. 1 'Lppefrled to the ngh Cour
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~N. V Golchale, for the appellant
C R4 Jahagwdcw for respondent No. 1

made by the decr ne-holder to execute the decree p‘mssed

JF o
.- HANMANT

SHAH J. i ThlS appeal arises out of an_ apphcatlonv

1920,

TiMar .
T .

- RAGHAY-";

on an award. 0r1g1na11y in 1904 a sunple mortgage
‘bond.was passed by defendant No. 1in favour of the '
-plaintiff and . his brother for Rs. 6, oOO . The disputes -

“between the palmes as to this bond were referred to an’

albltrator and an award was made. Subsequentlv on-

-the appthf;lOIl of the plamtlff ‘which wasregistered asa

suit a decree was pasbed in terms of the award.” Under}

that deciee the defendants were to pay Rs. 14,000 in
‘eleven instalments. The first ten instalments were to be
annual instalments of Rs. 1,300 each, and the last instal-

ment was to' be of Rs. 1 ,000. - The first’ 1ns‘ralment was .

“to be paid-on ‘the Ist of Auoust 1916, and the other-

insta,lments were to be paid. on the 1st of August ever y'

following year. The decree further pmvxded that «

cage of default by defendants to pay- any two_*instal-,
‘ments out of the said instalments, the said instalments

should be paid within six months from the’ date of
default of the second mstalment ssand in case of default

“to pay the said instalments ‘within six months accord-

ingly plaintiff do recover the whole of the amount, viz.,
the. amount of the said two instalments and thp_

subsequent instalments remammg unpaid.on that day,-

“together with costs, by sale of the property mentioned
in the s1mp1e mortgage: bond.” - - The defendants paid

the first instalment on the st of August 1916, and the -

present darkhast was filed in July 1918 to recover the

‘second instalment. payable on the Ist of August 1917
with interest by sale of a part-of the 'mortgaged
property. The part of the mmtoaged property was

specified in the darkliast, and it was stated in the

darkhast that the instalment payable on the 1st of -

,August 1918 had. been alreadykpmd to the decree-holder.
ILRI13—6 -

ENDRA '~ ..
GURURAQ.
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“ HANMANT

SUPIMAIL,

_‘ A
* RAGHAV-

“ ENDRA'
. GURURAO.
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The defendants ‘objected’ to’ the sale of a part of the

- mor tgfiged property

The First Class Subordmate J udge, who dealt W1thj

~ this darkhast, allowed executmn to proceed on the foot—_
- ing that the “defendants were personally liable to pay
the sum of Rs. 1,300 and that it was open to the ‘decree-
“holder to realize that amount by the- sale of the property};
 méntioned in the ‘darkhast not as palt of the mortgaged
* property, but. as property belongmg to the ]udﬂment-
; debtors i

I‘lom thls 01der the present appeal is preferred t0~

-this Court, ‘md it is urged on, beha]f of - the appelhnt{

that the darkhast is premature

I desne to- make it clear at ~the outset that in th1s.l

-‘dmkhast we ‘are concerned only with the prayer of the

decree-holder to realize the amount of the 1nsta1ment
by the sale of a- palt of the mortgaged property We :
are not concerned with the ‘question as’to- Whether :,
apart ffom any right to bnnrr to sale a part of the

. mortgaged property, the ‘decree-holder can recover the:
~ amount pelsonally from the defendants or by the salel_
~of any proper rty of the judgment- debtors othier than t'heﬁ
"g'mortgafred property " The questlon does not arise in- b
~-this darkhast, and I.express no opinion - as to. the:
remedy which the: decree-holder may have as’ regalds

-the sum’in  question ag aingst the defendants personally

or the other property of the defendants

It seems to'me clear that on the faots stated abovef

- and on the térms of the decree the present darkhast to
brmg to)eale a- part -of the mortgaded property “is:
‘premature. . The instalmentof’ Rs. 1,300 forms -part ot»
“the mortgage amount ; and the terms of Rule 14 of;
- Order XXXIV show.that where a mortgagee has obtam—,
" ed a decree for the payment of money in sat1sfact10n of

aclalm arising’ ‘under the mortﬂage ‘he shall not bef



'VOL XLIV] BOMBAY SERIES 980

fentltled to brmg the mortgaged property to sale othe1-

wise than by 1nst1tu’o1ng a suit for sale in enforcement

«0f the mortgage, . The suit in which the plaintiff has

»obtamed the decree now- sou<rht to be executed may be,
“tréated as a suit for sale in enforcement of the mortgage
“within the meaning of this rule. But it is clear that
7the decree-holder is-not entitled- to brmg the mortgaged
propelty to sale otherwise than by instituting such a
suit. Treating the suit out of which these proceedings
‘have :arisen as a suit. for sale in -enforcement_of the

mortgage, it seems to me that the -decree-holder is’

-clearly bound by the terms of the decree. -~ Under the

‘terms of the decree the plam’olﬂ can recover the whole-

amount which may have remained unpald after default
in the payment of any two instalments by the sale of
ithe property mentioned-in the mortgage bond. ~ At the

ate of this darkhast this contingency had not arisen,
‘because admittedly there was a default in the payment .

-of one instalment only at the time. The whole amount
‘had not become due, and- the right to bring the property-
to sale undet the decree had not accrued to the decree-

holder Under these cneumstances it seems to me that “

the present darkhast is premature,. treating it strictly

:as a darkbast for enforcing the. decree by the-saleof a’
part of the mortgagetl property. In my. opinion the

lower Court was wrong in allowmg the property to be
sold othe1 wise th‘m under the terms of the decree:

I Would, therefore, allow this appeal and dismiss the
darkhast witb'out'prejudice' to the 1ioht -of the decree-
holder to claim this amount in any subsequent darkhast

\ Wh1ch he may be advrsed to ﬁle ‘

Havmg regard to all the cir cumstzmces ‘we dir ect tha.t '

each party should bear his own’ costs thr oughout

.. HA_YWARD, J. .——I agree. Itisan anomalous d_ecr,ee ‘
and it is quite possible that the second  instalment of .

1920,

HaNua

.o Ty

A

 RAGHA

. _ENDR
GURUR
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1920 Rs. 1 SOO W111 be recoverable at once personally agamsty
~ the ]udgment-debtor notvvlthstandmg the ‘provisions

ANMANT .

Torsr.. of Rules4 and 6 of Order XXXIV of the First Schedule:
Q;&;{é . to the Civil Procedure Code. But it seems t0 me qulte‘
ENDRA clear that. the amount is not recoverable now by the”

TRURAG. gale of any part of the mortgaged property both in view
l of the precise terms of the decree and of the -principles: :
“underlying Rule 14 of Order XXXIV of the Flrst 2
~ Schedule of the 01v11 Procedure Code. .
- Appeal alwwed,
R.R.

;APPELi;ATE CIVIL..

Before Mr Justwe Heaton 3 on dtﬁ"erence between Mr Justwe Shah and
L Mr. Justice C"rump '

@20, HARGOVIND FULCHAND DOSHI (ORIGINAL PrainTiFg), APPELLANT v.._i

Euary EYRE BAI HIRBAI (ORIGINAL DEFENDANT), RESPONDENT *, 1
| Bombay Court.of Wards Acts’ (Bombay Act I of 1905),v sectzons 31
32, 3(6) '}‘—Gu]arat Talukdars’ Act ( Bombay Aect VI o]" 1888),,

14

; . Flrst Appeal No. 241 of 1918 T
1 The sectlons run as followq ‘
81 -No suit relatmg to the person or propelty of any Government Ward‘;
shall be brought in any civil Court ‘until the expiration of two months after
" motice m writing,- statmg the name and place of abode of the mtendmg'
- plamtlﬁ the . cause of action and the relief claimed, has been delivered to, Lor
left at the office of, ‘the Court f Wards ; ; and the plaint shall contam a state-;_
: ment that such notice has been so delivered or left: - - ° LI

- Pr0v1ded that notice under this section shall not be requn ed in the case” of’ -
. any suit, the penod of limitation for which will explre within ‘three monthsf
ﬁ‘om the date of a notification 1ssued under ‘seetion 13, *sub-section (1) :

- 32 Sub]ect to the provisions of the second paragraph of ‘section 440 of N
the’ Code of Civil “Procedure, in every suit brought by or against a Govern-,
5 “ment ward, the nanager - of the - Government ward’s property, or, Where:;
thete is no manager, the Court of Wards, havmg the supermtendence of thef
. Government ward’s property, shall be named as the next’ fnend or guardmne;
for the suit, as the case may be... ' o - )
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