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5rests on the Wlfe and 1t protects the hugband wgamsn
any proceedm@s for maintenance Wluch the wife may -

mstltute under - gection 488 of the Cllmmal Procedure :

Lode. Such a: decree thetefore aoes .serve a re al}y
useful purpose. “Tn this cage- I feel not the shghtest
hemtamon in saying that the dlrecmon that the decree
‘shall not be exccuted: by 1mp11sonment ought to be:
added, for though it~ is perfectly true tnat the w1fe
certamly ought™ not to . be able to secure separate
‘mamtenance 1’6 is equa ally trae th&«t it would be ludi-
crous to send- her to- jail for, refusmv to. hve With her
~husband whom she ‘at one ‘time’ afpparently had at-
: tempued to murd,er T, theref ore, aglea with the order
proposed. - o -

‘l:

g Dec-regz cz_mefhded.” :

J. G R.
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Befom Sw Norman Macleod, ~Kt Chzqf lestzce, and M. Justzce Heaton

GOBA NATHU BAROLA (ORIGINAL PLAINTII‘I‘), APPELLANT v SAKHA- -
- RAM TEPI PATIL AND ANOTHER (ORIGINAL DEFENDANTS), RL»PONDE\ITS"

szl Pracedmo C’ode (Act Vof 1.908), section ‘47——Decwa holder*—Auctwn- ,

purchaser—Resistance to taking o possession of pr opert Yy by y judgient-debtor
and by a third par tg,*—-Suzt agaznst both to recover possesszon mamtamable

The plamtl{f obtamed 4 decrés against defendant No. 1 in e\:ecutlon of

avhich the property in disputs was sold, and purehased by the | plaum{f with -

‘leave of the Court. In secking to take possession of the property, the
- plaintiff was obstructed by the judgment-debtor (defendant No. 1) as'also by a.
4 stranger (defendant No. 2). The pl'untlﬁf filed- a suit to recover possession-.
of the property from botlr defendants ; buf it was obJected tlnt the suit™ was
barred by section 47 of the vaﬂ PrOCAdure Code :-—". .

L

- Held, overruling the ob]echon tlnt the defendant \To 2 not bemg a party

- to the ongma,l suit, the plamtlﬁ’s prope1 remedy to "get possessmn of- the
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px operty purchased at the court sa,le was by ﬁhnv a Sult a”amst both defend—
. ants although one of them was a )udgment debtor- of the pluntlff ‘

‘ Sadasizw bin Mahadu v. Na;myan Vzthal'l) distinguished and doubted
Blzagwatz v. Banuam Lalm ‘approved.-

' 'SECOND appeal from the’ demsmn of G. D. M‘tdgaokal

" District J udge of \Khandesh reversing the decree-:
gpassed by and remandmg the suit to D. M. Mehta, Joint

Sabordmate Judge at J algaon. ,
‘Suit to recover poseessmn of property
The plalntlﬂf obtamed a’ decree agamst defendant‘;f

rNo 1. In execution of the decree; the property in

dlspute was sold; -and: purchased by the plamtlff with'
ileave of the Gourt :

When the plaintiff attempted to recover possessmn :
of the ploperty, he wag reS1sted not, only by defendant

. No. 1, but also by his brother defendant No. 2, who wag, g

" not a party. to the su1t and Who clalmed the property as;
“hisown, -~ . e

The plesent suib Was therefore ﬁled agalnst both -
defendants to recover possession of the property.:

‘The trial Court held, on the strength of Sadashw bm ;

{;Mahaclu V. Narayan Vithal®, ~that .the suit was
"'barred by . the p10v1s1ons of section - 47 “of the Civil
’»,'Procedure Code, 1908.

" On appe‘xl the decree was conﬁlmed so far as defend--

'ﬁant No. 1 Was ‘concerned.. The learned Judge in appeal

Was further of op1n10n that section 47 d]d not- bar the -

" suit against detendant No. 2 who was not a “party” to4
the first’ suit. He, therefore, reversed the:decree - dls-.,
/'m1ss1ng the suit against, defendant No. 2 and ordered

the sult to be 1et11ed as agamst h1m alone IR
' The plmntlﬁ" appealed to the ngh Court. aaalnst the

' demee d1sm1ss1ng h1s suit agalnqt defendant No. 1

® (1911) 35 ‘Bom. 452.. . . ® (1908) a1 AIL 82
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P B Shmgne/ for the appellant
No appealance for the 1eSpondents :

MACLEOD C. J.:—The plaintiff in exeeutlon of h1s' 4
) deelee purchased the suit property Wlth leave. of the. -
Court. ' Not being able to” get- possession after his -~

_purehase he brought thls suit agalnst the” 1st- defend-

_ant, his judgment- -debtor, and the 2nd - defendant, WhO‘
claimed to have an interest in- the pmperty, but who

‘did not fill the p051t10n of a judgment- debtor with
~regard to the plaintiff. The trial Court dismissed the

suit as aﬂamst both defendants on the ground’ that ‘the
~p1a1nt1f[ was the replesentatlve of the decres-holder,

.anid the suit was barred under seotlon 47 of. bhew 01v11'
“Procedure Code. . " o :

. In appeftl the declee of - the trial Lou1t dlsmlssmrr
i;he suit as against - the 1st defendant was upheld but
the ‘decree dlSl’l’llSSlI]“' the suit as aﬂamst the 2nd defend-

'ant was set aside fmd the sult was remanded for trial. .

" The pldll]tlﬂ has appealed agalnst that part of the

‘, decree which dlsmxssed his suit against the st defend- -
ant. The lst defendant has not appeared, and we have
' 'not had the advannage of. heamng what he mlglgt say -

“on the questlon before us.- No: doubt in . the case of

-Sadashivv. Nara yan®, it was held by a Bench ot tlnsg
Court that a decree-holder by becommg a purchaser at’

a Court-sale did not cease to be aparty to the suit with-

in the meaning "of: section 47 of the Civil Plocedure '

Code, and that thelefow, proceedings for delivery of
possession of the property parchased by’ the decree-
holder were ploceedlngs in execution - of the’ decree,
and fell within the scope of section 47 of the Civil Proce-

dure Code. Now in this case if defendant No. 2 had not -

_been a party to the suit, the facts of the case would have
blou(rht the suit within that decision.. Here we have

anothel palty clalmmor title to the property pmchased.'
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" who was not a party o the orlgnnl su1t and that
- I thmk d1sb1ngu1shes -this case from Sadashw bm
A,"Jl[ahadu v. Narayan Vzthalm It the ]udﬂ‘ment of
" -the- 1ower appellate Court were to stand, it WO!lld follow
'"that izhe plaintiff would have ‘to proceed - -in exeeutlon;

proceedings against the Ist. defendant, and file & sult:
against the 2nd defendant. The execution proceedmﬂ&

- against the 1st defendant might result in his having “to

file another suit against the 1st defendant; if the matters
in dlepnte between- him and the Ist defendant could'

-:uot be declded e‘ccept by me‘xne of a suit. That Wonld :
e a very unfortuaate result. . For myself I feel mchned :
“j‘to doubt the decision i in Sadazshw bin Mahadu'v. Nam—‘;
“yan Vzthal“) ‘T would prefer to follow the- demsmn of.

the Full Bench of the Allahab‘td High Court” m Bhag-f
'.wottz v. Banwari Lal‘”’ However that may be, -in:this

“ case-I think I can come to the conelusmn that althouoh

the: plamtlﬁ": remains a pmty ‘to ‘the . smt as agamsb

- the 1st defendant, yet the2nd defendant not bemg ‘a

party to the suit, the plzun’mﬂ’ proper remedy in order
16 get” possession of the” property purehased at’ the

L-Gonrt—sale would be by filing ‘a suit - -against both. the
~1st and 2nd defendants. - By purchasing the - property
' jthe plamtlﬂf no doubt does not cease to bea party to the

_suit. But he fills quite a different capamty as aucblon-'

. Qnrchaser* It appears to.me, that it Would be more

,eorlect to say that as auction-purchaser he acqnlres a
dlﬂerent set of rights which entitle him to comie t0 . the
Coult for proteetlon by filing a suit, instead of ploeeed—
1n<r in execution.. ‘T Wonld therefore, reverse the
rlecnee of “the lower appellate . Court drsm1ssrng the

_suit against. the ‘1st defendant, and dlrect that . the

(bﬂlt against both the defendants should be’ remanded
for evidence, trial and adjudlcatlon on. the merlts The
appellant must have his costs of the appeal

o (1911) 35 Bom.. 452 L m (1908). 31 All 82»‘
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HEATON Jo=T concur ’ Whether the deCIblOH in- 1920
r/Sadashw bm ,Mahadu v. Narayan Vithal®, is correct

GOBA

:0r not (and I- thmk it \may need recons1derat10n), 'yet ©  Narmv -
iue case as presented by the plaintiff here is certamly e
 SARHARAM.
nob one Whmh can. be summarily dismissed. on: the . TEPI
ground that the siit will not lie. Whatever the trmg =~ PATL.

“facts may be, the plaintiff is seeking to recover: posses- y
.sion from two persons defendant No. 1-and defendant ;
No. 2, and the relief he asks for against defendant N 0.2

“he could not -obtain . by proceedmds in execumon.

‘Therefore he is driven to brmg a suit, and as my’ Lord

“the Chief Justlce has pomted outy it Would really be a

lewal absurdlty to’ eompel him for one matbter which™

ought to be disposed of as one ease to take separate

proceedmns 3 ﬁrsb proceedmgs in executlon arf‘unst

_defendant No. 1; and then a suit against defendant

‘Ko. 2. However involved our law of procedure may
“be, I £ee1 quite certain that 1(3 ‘st never mtended to

Dreduce results of that kind." o

Lol

Decree revemed
@ (1911) 35 Bom. ,4,52,1,;” :

: APPELLATE‘GiVIL.

Bcfme ﬂfr  Justice Slza]z and Mr Justzce Hayward

: '.f’ ANMANT TIMAJI DESAI (omeAL Deiexpaxt No. 1), A.I’PELLANT o
RA(:HAVE\‘DRA GURURAO- DESAI 'AND OTHERS (ORIGNAL PLALNTIFF "-_“ 1920

AND DI‘FE\IDA’@TS Nos.. 2" AND 3 RESPO\TDENT ° :
) : S - Fcb;uarjlz,.

il Procedure Code (det Vof 1908), Order XXxXxr v, Rule I14~—~TInstalment -
decrée—Failure to pay one mstalment—-Darlckast to recover amount of the .

. instalment by sale of a portwn of the property mortgaged—Premature
darkhast. . T

-A decree passed on a mortgage Was made payable m mstalments and
-provided that if " any two instalments remained unpald till six months after the .
'-date of the second mstalment the whole amount of the decree then remammtr

. I‘xrst Appeal No 6 of 1919,
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