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-all our own personal views' are nothing, the 1ntent10ns5‘
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I thmk so, because the. Specific Relief Act i is applicable{
to Ind1a and, enfxcted for India, Where the ma]ont‘y ofj‘
the populatlon are’ Hmdus and " thri oughout the Wholu"

el of which country the idea of a Jomt Hmdu famlly is
Krisanain .

well understood But 1 rather regret that it is so fovf

~ this ‘reason : we have to’ demee specific pe1f01mance,'3;
~ and what W111 be the result: ~The result will be that the{
- plaintiff’ W111 obtain a transfer to hlmself of a three piss”
- share ina certain pro perty.  He wﬂl have no ufrm; to ‘
" joint enjoyment of that property, and he will beﬂllab}e ¢
o obtam separate possession of it \Vlthout b1mg1ng &
“suit. for pmrtmon ~So that we are “giving the" plamtﬂ“ ‘
“a decree - which at best in all. human probability,. wﬂh‘
' only 1ead to further disagr eement and further: htlga-.;

tion. That is mot the kind of case in - which I person-
ally should be disposed- to decree spemﬁc performanee
But the Legislature have thought otherwise, and afterl;

of the Legislature everythmd T think, therefore that:
the \appeal must be dismissed with costs.

 Decree-confirmed.
I A R.

APPELLATE - CIV.ILS'

Befo;e Sir Norman Macleod K., Chzef Justice, and Mr Justwe Heaton

s BAI PARWATI wiFE oF MANSURKH J ETHA (ORIGWAL DEI‘F‘\DANT No. 1), ‘
B APPELLANT v.. GEANCHI MANSUKH JETHA (ORI(}lNAL PLAINTIFF ); '

RESPONDENT bt

Cnnl Procedum Code (det V. of 1908), Order XXI;- Rule 33— Decree fm!‘

: restitution qf corjugal rights—Decree should not be executed by detention in

pmson—-—H usband _protected against ¢ivil or criminal - pr oceedmgs For- ma,m- :
tenance if wife dzsobeys Court’s order to lwe with husbcmd

A decree for restitation of - con]uwal I‘lghES was passed in favour of “thet

\ plamtlff, the husband by the Iower appellate Court. . 1t dlrected _that the

- 4"Second Appeal No. 1085 of 1918



VOL. XLIV.] . BOMBAY SERIES.. 973

"wrvif’é f;srl;l‘o_ﬁl(i’.'go‘ : and'iiire' with thefhu band and in the ¢ event of wiltal dlsob
dience of the Cohrt s order, the wife should be asked to go to ]eul ag- she. hﬂd

suffeled ncrorous fmpr 1sonment for thrée years (m a cmmmal charde and Vl a8

:qulte accustomed to that lifé. 'On r\ppeal to the ngh Court

Held that under Orde1 h‘(I Ru]e 33, Cuﬁl “Procedure Code, 1908 the
decree should not-be executed by deten’mon in Civil Prlson, a]thoufrh the Court
had power to order the W1fe, if she dld-not obey‘ the decxee, to go to Jaﬂ '

- The tendency of modern lemslatlon Iss qgamst sendmg women to ]all in civil .-

;matters It 1s a sufﬁment consequence for the refusal to obey a- decree fm :

restitution if the wife has to mamtam herself, and cannot make any Claitin .
agamst ber husband £01 mamtcnance

“ SECOND -appeal against the d@msmn of M. T\I Bhatf
'ASSlst‘mt Judge, A. P, at. Ahmedwbad reversing the
decree passed by P. M. Bhatt Joint Subordinate J udge
' ~at Ahmedftbad

Sult for restltutlon of con]ugﬂ rig hts

The plamtlﬂ (Jr&ﬁ(ﬂll was married -’ to Bal Parwati -

"'(defendant No. 1) in -the. year 1908. For abott two -
" years after marriage, Bai Parwati lived with her hus-:
“band and then -she was conv1cted on a ch‘u" e of -
”‘.»admlmstermg p01son “to; her husband and father in-
" law and sentenced to three- years rlgorous 1mpr1son-
"ment. She suflered. the sentence and on-her return
from ]&11 She lived with her matern%l uncle.

~In 1917 the plamtlff ﬁled a. suit for restitution- of
con]ugfml rights.

- The defendant No. 1, ‘Bai Parwatl contended -_,‘intm?
Aalza that the plaintiff and his brothér ill-treated her,
and that She apprehended "imminent danger to her life
by the treatment of her husband.

‘The Subordinate -J udge dlSIIllS jed the smt on” the
ground that the ill-treatment alleged by defendant No. 1-
was proved. ‘ " o

On appeal, the Assistant Judge. reversed ‘the ‘decree
and ‘directed. that defendant No. 1 do go'and liye with
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:)the plamtlﬁf as hlS W1fe and after coneldenng the
" provisions of Older XXI ‘Rule . 33, Civil Plocedure
-.'Code 1908, he furthe1 .directed that in the event of Wll- b
. ful dlsobechence of  Court's orde1 defendant, No. 1
‘should be asked to go to jail as she ‘hag already suﬁered

rigorous imprisonment . for thlee years and was quite

zaccustomed to that hfe

' .Defendant No 1 appealed to the Hmh Ooult

. H V Dwatm for the apliellant
: *"M b2 Mehta f01 M. . Vakil, for the respondent.

"l\(lACI]DOD C, J —Tlus is-a. su1t brought by the
plamtﬂf the husband, for 1est1tut10n of con]ugal ughts
against his wife, the first defendant. The suit: ‘wag-
dismissed by the trial Court Tn appeal the pl‘unmff got
a decree. The 1st defendant was-ordered to go. (md l1ve
with her husband Order XXI, Rule 33, gwes the
Court d1scret10n to order . that sich a decree shall not
be executed by detentmn in- pnson "Ther learned
appellate Judge has "congidered .that 111le but_con=:
sidered that as the wife had already suﬁ‘eled ngomus
imprisonment for three years on a' ' eriminal- "charge,
and was quite accustonmed to that life, it would not:be-
any violence to her feelings to be asked to go to jail for

“wilful. d1sobed1ence of the: COU_I t’s or de1

Now it may be admltted that the Court has power to.

“give a husbfmd, a decree. for restitution. of con]ugal

mghts and no doubt the Court has power. to 01der the.
wife,. 1f she does- not obey the -decree, to: go to ]all
But the “Code especmlly provides that the. Court may..

--order that.the decree shall not be exeouted by deten- -
‘tion in . prison. Genelally the. tendency of. modern’:
. ‘legislation  is against sending women to‘ jail in c1v1l\
‘matters. Bection 56 of the Code provides that: they.
;shall not be arrested or- det‘uned ina c1v11 pmsonm,
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executlon of a decna for- pfmyment of money, and :

except in very serlous questlons of ‘contempt of Oourt

I doubt whether & Court would ever order a Woman to
be sent. to jail merely for 1efus1n0‘ to obey a decree of.
an ordlneuy nature. ' It may be said that dec1ees for-
res’mtutmn of con]ugal rights are of a partlcular nature,

that the law recognises that the husband is enmtled
to have hls wife 11vm0 W1th him, and. that the’ only
way to enforce- obedlence to such an order would be by

ordering the detentlon of the wife in pnson if she refus- :

ed to comply W1t11 the decree. - But -the days’ are past
When a wife was considered as a‘mere slave or chattel

“of the husband. In my opinion a decree for the 1est1- :

_tution of con]ugfll mghts is a relic from the barbalous
~and middle ages.’ It is - 1eco<rn1sed ~and has been re--

cognlsed for many years in England that a decree - for

- restitution of conjugal rights is merely a plehmlnary
» ‘;‘eep to enable a wife to get a.divorce when she. would

" not otherwise be able to do so, since the refusal of the“
husband to obey a decree for restitution- of~ con]ugal"
rights is ‘considered as desertion, and desertion equi-

~ valent to. cfuel'ty,’ -and therefore,” such desertion,

coupled with adultery, will" be sufficient to enable a

_ wife to get a decree for divorce.. That is ‘the only use,

to which proceedmgs for restitution of conjugal rights -

- are now put in England. - In this country they may be

“used by the husband as a means for preventing the':.

- wife from clalmmg maintenance, since, if the -Court
_ passes an order against a wife to go and live with. her
-/husband, and she refuses.to do so, then she is debarred

~herself from making any claim to maintenance. Fora
" wife is only entitled-to separate maintenanee if she has

~ some good. reason for living apart from ‘her husband.
In my opinion it is a sufficiént . consequence for the

. refusal to obey a. decree - for: restitution if she has to’\-
malntam herself and cannot make any clalm against
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" her huebahd' for maintenance. In any ev ent. in, this.
. case the- reasons given by the learned J udge for 1efusmg°'-
- tor exermse his diseretion ‘in favour of the ddendfmb‘

cann.ot be supported. T should, therefore funend the: :
decree of the Tlower appellate Comt by dnectmg"f

- under O1r1e1 XX, Rule 33, _uhat the decree shall not 1 be.:

executed byﬁ detention in puson The appellant “h}.;_

. have-the coets of the appeal. s : Dot

~ Heatow, J. —A dectee i in thls case for 1est1tut10n of’ X

,conjuo*al rights is no doubt ]ustlﬁed by -the cucumi
‘ stances ‘which have ° come to 110115 in the course of the’

case. DBut when the appellate Judge eame 10 consider:

~whether he should or should not make a direction such.
888 contemplated by Order XXI, Rule 33, of the. Olwl

Procedure OOde that -is, a dlrecmon that the decle

'shall not be e‘«zecuted by uetentlon in puson, ‘he demd‘
; ed that he would “hot make any- such dlrectlon For

that declslon he gave: what is to ‘me an’ a’stomshme'

" reason ; he thiought that because the wife -had- aheadyw
- suffered rigorous 1mp11sonment for three years, andﬁ;
- was_quite accustomed to. that life, it would not-do any.
" violence to,her feehnovs to require her to go to . ]all for
- wilful disobedience of the Court’s orders.. Tt would bef:
. 1nterest1ng to ascextam in hoW many cases of pe1 ons'f
“who_had once been sent to jail, it would. not do-
: v101ence to their feelings to be -required to go -to sjail
+ a'second. time.’ I imagine the number would be smgu{

larly few. "~

" Then the Judge Oave another reason. He said: ‘the

g decree would be a nullity, and thit if he were to’ glvef
~sueh a direction the. object. of taking and gwng Bl
. would be f1ust11ted -That is. not -so either. The
. decree tor 1est1tut10n of. comugal 11g11ts accompamul;

byadnectlon that the ‘decree shall not be .executed

. Dby imprisonmént is not a nullity. Itisa declamtlon

that the marital-obligation of living with lier husbande
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5rests on the Wlfe and 1t protects the hugband wgamsn
any proceedm@s for maintenance Wluch the wife may -

mstltute under - gection 488 of the Cllmmal Procedure :

Lode. Such a: decree thetefore aoes .serve a re al}y
useful purpose. “Tn this cage- I feel not the shghtest
hemtamon in saying that the dlrecmon that the decree
‘shall not be exccuted: by 1mp11sonment ought to be:
added, for though it~ is perfectly true tnat the w1fe
certamly ought™ not to . be able to secure separate
‘mamtenance 1’6 is equa ally trae th&«t it would be ludi-
crous to send- her to- jail for, refusmv to. hve With her
~husband whom she ‘at one ‘time’ afpparently had at-
: tempued to murd,er T, theref ore, aglea with the order
proposed. - o -

‘l:

g Dec-regz cz_mefhded.” :

J. G R.

'APPELIJATE- GIVIL.

Befom Sw Norman Macleod, ~Kt Chzqf lestzce, and M. Justzce Heaton

GOBA NATHU BAROLA (ORIGINAL PLAINTII‘I‘), APPELLANT v SAKHA- -
- RAM TEPI PATIL AND ANOTHER (ORIGINAL DEFENDANTS), RL»PONDE\ITS"

szl Pracedmo C’ode (Act Vof 1.908), section ‘47——Decwa holder*—Auctwn- ,

purchaser—Resistance to taking o possession of pr opert Yy by y judgient-debtor
and by a third par tg,*—-Suzt agaznst both to recover possesszon mamtamable

The plamtl{f obtamed 4 decrés against defendant No. 1 in e\:ecutlon of

avhich the property in disputs was sold, and purehased by the | plaum{f with -

‘leave of the Court. In secking to take possession of the property, the
- plaintiff was obstructed by the judgment-debtor (defendant No. 1) as'also by a.
4 stranger (defendant No. 2). The pl'untlﬁf filed- a suit to recover possession-.
of the property from botlr defendants ; buf it was obJected tlnt the suit™ was
barred by section 47 of the vaﬂ PrOCAdure Code :-—". .

L

- Held, overruling the ob]echon tlnt the defendant \To 2 not bemg a party

- to the ongma,l suit, the plamtlﬁ’s prope1 remedy to "get possessmn of- the

*# Second Appeal No. 95 of_ 1919,

’1;9'26-‘
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