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quore Szr Norm(m Macleod Kz‘., Ckzef Justzce, and Mr Justzce -Heaton.

‘BHAGWAN BHAU INDAP AND OI‘HERS (omeAL DEFEVDAI\TS) AI’PI‘L-
LAW'; v KRISHNAJI JAI\OJI INDAP (omemAL PLAINTIFF), RESPON-
D}L\IT ®

Hmdu Law-—Jomt Famzl y Pr operly——~00nt7 act for sale of his interest. by a
- co parcener——Death of the. co-parcener before completion q]" the sale—~Suit
for specific perform'mce against. sons—Speczﬁc Relzef Act (I of 18 77),

: sectzon 27 clause (c) anrl zllustmtzon

Ll o

~.One’B and his thlee sons ]omtly owned one anna share iri a Khoti village.
B agreed to sell his three ples share’to the plaintiff: Before the sale-could be
completed B died and- & suit for. specific: performance was brought - against
lxxs sons.

Held that- the plamtle could enforce the confmct for sale of B's interest by
-4 suit for specific performance avamst B’s sons. .

" The second )llustratlon to c}au%e () of section 27 of the Specxﬁc Relmf Act

,epphes to the case of all joint tenants, whether members of a joint Hindu

' family or not.
SECOND mppeal ag ainst the demsmn of C. C. Dutt,

Dlstucb Judge at Ratnaglr _ reversmg the decxee

passed by V. V. Bapat Subordnnte Judge at. Devgwd
Sult for :specuﬁc performanoe of contractr

One Blmu Indap and his three sons Were members ol‘.

a ]omt Hmdu family. They owned one anna share in’
the khoti vﬂhge of Koloshi. On the 7th J uly 1916
Bhau enteled into an a(freement with the plaintift fo sell

. him hls three pies share in the Khoti village for Rs, 250 -
and received Rs. 20-as earnest monéy. The plaintiff
alleged that accordmg to the terms of the agreement

the balance of the price Rs. 230 was to be- pald and the .

sale deed was to be e\ecuted soon after the end of the
rainy season of tlnt year : Bhau Indap having died in
‘the meanwhile the plam‘mﬁ called upon his sons, the
defendants, to execute the sale deed and to perform the
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q.frlaement i They: havlng failed o do so, the’ plalntﬁ‘i

N sued for %pemﬁc performance of the agreement
‘Baagwax: -
L oBoav -7

“ The detendants contended that. Bhau had no neces—

sity to sell the «property thdt the agreement if proved,
Cwas nob bmding on them; that the: value of Bhau’s.
“three pies share was more than Rs. 250; and that they*
“were ready and erhnOr to pay plalntlif Rs. 20 Wlth

. mtelest

The ubordinate Judge held that the agreement set up:

by the. plaintiff was proved but drsmlssed the- pl’untlﬁ" g

claim for specrﬁc perfor mance on the ground that no ne-
cess1ty was proved for ahenatmn of the fmmly property
by. Bhau and on hlS death Whatevel interest he hadin

“the property ceased to ex1st it did-pass to the defend-"
~ants who were’ full owners in the1r own’ rmht by rlght‘
. of survivor shlp ‘He deéreed - that the plmntrf“' do re-
'Ece1ve Rs. 20 paid into Court by the defendants

" On ftp‘)eal the Dlstrlct Judee reversed the. decree ‘and

.a‘lowed the: plamtﬂf’s suit . for - specrﬁc performaﬁ‘cei‘

obqervmg as follows :>~Here Bhau' chd not agree o

jahenate more: than his shale, SO Ido not see- h0W<

aecording to Hindu law or by analoory of the illustra-

.tion unde1 section 27 of the’ Specific Rehef Act the sons'

€an: escape the agreement
The defendants appealed to the High Court.

B V. Desaa for the: appellanﬁ ——Bhau had no ante~
cedent debts nor vvas he in any. necessity to ‘contract toe
alienaté the portion - of the ancestnal ]omt property.z

‘ The agreement entered intd by Bhau. purports to con—3
fztract to- sell only his three pies share in the one anna .
-Khoti Takshlm which “belonged -to the ]omt famlly

As therels no mention of the word “my “before three’*
pies. share” it ‘cannot be said that there was’ even an :
intention to partltlon the ]omt property Bhau d1d not_-
wl].]. hlS death actually allenate any propel ty, not even”
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“his three pies share. ‘The moment Bhau dled Whateverx

interest he had i in the proper ty ceaged to ex1st and the
«:Lefendants, “the sons of Bhau, became OVVIIGIS of “the-
whole  property in their own. rlght The ‘property - Rnssnan
-afrleed to be. sold is not e*{tant and’ no spec1ﬁc perform- "

: ance can therefme be granted

. 8. I, Par ulelcar for 4. G, Desm for tbe 1espondent —— .'

Bllau, being a co-parcener had every nght to“alienate’

lus _share for valuable cons1derat10n Vasude ‘Bhat

Ven?patesh Sanbhav®.: His- share 'in~ this case i§
_ﬂuee pies. It does not matter 1f,},,1e has not used the
words “ my three pies .share.” He has not contracted-
‘to-alienate more than his own share. ~This amounts to
the 4intention ‘of partition s, Girja Bai v.' Sadashiy
DhLmd ir aj(z)

© Apart fr om ﬂns even supposmg there was no d1v1s1011

Bhau 1md a right to alienate his share for valuable,
.con91derat10n fle and 'his three sons can be said to be-

jointtenants of the land Bhau can contract to ahenate E

hig und1v1ded share Then the land Would devolvef

apon the: suwlvmg co paweners after Bhau’s death:
_subject to the contract : See 1].1ustrat10n to clause (c), )

section 27 of the Indian Spe(nﬁc Re]lef Act.

[HEATON J. —Tlns ‘is.the Enfrhsh prmmple of ]omt |
tenancyi You cannot say that the punmple apphes tu :

the Hindus. ]
. The Specific Relief Act is-a gener"d Act’ and apphesv
to all.” Had the 1ntent10n of the LeOISlatu1e been mot -
toapply it to the Hindus they would have said so
specifically. .

[MACLEOD C. J.. —-But the 111ust1at10n does not fit in. .
It is rather 1ncons1stent with clause (c) of section 97, ]

' I @ubmlt that the illustrations to sectlons form part
and parcel of the sections 1tself and the sectlon musp be

@ (1873) 10 Bom, H.C. 1394t p. 162 - - (1916) 43 Cal. 1031
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1920 I . 8o construed as to-conform to the 111ustratrons Mahos o
| Biidoway | ~med Syedol Ariffinv. Yeoh, 0ot GarkW; The wording
Buiv .of -the clause no. doubt seems to be defectlve The-
KBI:H\‘AJI -words. by the. defendants” ought to be. “ by’ other*';
.. JaxosL., party to the contraot ? Othervvlse the. chuse ‘asiit:

.'stands can have no meaning. The clause applies to-
‘this . case. Here the plalntrﬁ claims under the - title
*aceraing to hiny nnder ‘Bixhibit 22, The specific perfor---
“mance can be. granted agamst the sons who had no--
doubt 1nteresn in the property of their fathér prlor to 3
“the’ executron of Exhibit 22, and though this title of- the«_,
defendants is known to the plalntrﬂf this interest of the-
gons in the father s property might have been dlsplaced
by the father the other party to Exhibit-22.

T 'submit that thls sectlon constlued together Wlth
the illustration exactly apphes to the facts of this casee
and the defendant cannot 1n any way escape it.

' Desaz in reply —A Hlndu father- cannot contract ton
alienate h1s share in the und1v1ded p1ope1ty Onihls
- death, h1s share survives to his sons, it loges its 1nden-
“tity and nothlng is-left of which specific peliormance
“can be sought Nathajz v. Sztaram‘z’ v R

~

MACLEOD C.J; .—The plamtlﬂf sued to- obtam spemﬁ(r :
performance of an agreement to.sell the plaint’ property b
‘ passed between-him-and one ‘Bliau Indap;, dated the*'?th, ‘
-July 1916, “The plaintiffi had paid Rs. 20 to Bhau, the
contract clearly being a contract for sale to the plamtlﬂfﬂ
of Bhau s interest, .which “was thrée pies in. the joint. .
famﬂy property Before the sale could be * completed‘;"
~Bhau dled and the ‘suit is brought agalnst his sons for

spemﬁc performance The. 3rd defendant paid Rs 20+
-into Court, the sum Whlch ‘had been pald to hrsQ
g father, and the tr1a1 Court dlrected that the pla1nt1ﬁf“
’ should recelve that amount and hlS claun for speclﬁc:-

M. (1916) 19 Bom. L R 157, P c. @ (1902) 4 Bom. L. R 587
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s this, that if A and B are joint tenants of joint. fa:tmly

"p10perty, Ah’xs the expectatmn of succeedan‘ on the

[

-death of B to the whole, and A, therefme, may be said,

though somewhat maccurately, to have a title to that
und1v1ded m01ety, although. that title, whatever it may
be called, is liable to be displaced by B. ~That ‘seems
“to be the argumen’o although it is not- perfectly clear
how B can displace A’s title, for the only thing that

gould happen to plevent A succeedu:wr to B’s half Would '

- be the event of A dying before B. In that way it may

" be said that B would be d1sPlacmg A’s title. . However.

- that may be, the’THustration d1st1nctly covers the case

~of one ]omt tenant agreeing to sell his und1v1dedm01ety, .
'an”‘?i then dylng, for it states that his purchaser -could-
-brmg a su1t for: spemﬁo pe1formance -against the sur-
vivor, and unless we place’ co: :parceners in a’ joint

Hindu family in a different category to joint tenants,

We should have to hold that the Tllustration is binding
f'upon us. The Tllustration itself is perfectly clear,
There is no ambiguity about it, and there is no- TEasSon
~ why we should not follow it in the -case of all ]omt’

‘tenants; whether members of a joint Hindu family or
- mot. If wedid ‘not do so, a _certain amount of uncer-
tainty would arise in future ‘and it is always ‘desirable

to0 avoid that. In my opinion, thelefore the- decision

.of the lower appellate Court must be upheld and the
. .-appeal must be dismissed Wlth costs,

" HEATON,J. :—I think the 2nd Illustration to clause )

-of section 27 of the Spemﬁc Relief Act must -be taken

- to refer, not - melely to joint tenants in.the English
- &ense; but to co-parceners in a joint- Hindu family.

'perfonnance was refused . In the lowe1 appellate 19200
«Court this demee was reversed, and the plaintiff’s suit —
fwas decreed. The respondent rehes on section'27 of -
the Specific Relief Act, clause'(c), 2nd" Ilustration to -
“that clause: ‘It is-difficult ab first sight to see how that :

-Tlustration fits in with clause (c). Ithinkthe argument;
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-all our own personal views' are nothing, the 1ntent10ns5‘
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I thmk so, because the. Specific Relief Act i is applicable{
to Ind1a and, enfxcted for India, Where the ma]ont‘y ofj‘
the populatlon are’ Hmdus and " thri oughout the Wholu"

el of which country the idea of a Jomt Hmdu famlly is
Krisanain .

well understood But 1 rather regret that it is so fovf

~ this ‘reason : we have to’ demee specific pe1f01mance,'3;
~ and what W111 be the result: ~The result will be that the{
- plaintiff’ W111 obtain a transfer to hlmself of a three piss”
- share ina certain pro perty.  He wﬂl have no ufrm; to ‘
" joint enjoyment of that property, and he will beﬂllab}e ¢
o obtam separate possession of it \Vlthout b1mg1ng &
“suit. for pmrtmon ~So that we are “giving the" plamtﬂ“ ‘
“a decree - which at best in all. human probability,. wﬂh‘
' only 1ead to further disagr eement and further: htlga-.;

tion. That is mot the kind of case in - which I person-
ally should be disposed- to decree spemﬁc performanee
But the Legislature have thought otherwise, and afterl;

of the Legislature everythmd T think, therefore that:
the \appeal must be dismissed with costs.

 Decree-confirmed.
I A R.
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Befo;e Sir Norman Macleod K., Chzef Justice, and Mr Justwe Heaton

s BAI PARWATI wiFE oF MANSURKH J ETHA (ORIGWAL DEI‘F‘\DANT No. 1), ‘
B APPELLANT v.. GEANCHI MANSUKH JETHA (ORI(}lNAL PLAINTIFF ); '

RESPONDENT bt

Cnnl Procedum Code (det V. of 1908), Order XXI;- Rule 33— Decree fm!‘

: restitution qf corjugal rights—Decree should not be executed by detention in

pmson—-—H usband _protected against ¢ivil or criminal - pr oceedmgs For- ma,m- :
tenance if wife dzsobeys Court’s order to lwe with husbcmd

A decree for restitation of - con]uwal I‘lghES was passed in favour of “thet

\ plamtlff, the husband by the Iower appellate Court. . 1t dlrected _that the

- 4"Second Appeal No. 1085 of 1918
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