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kind ‘to which our general prmmple embodled in’
“gection 11 of the Cods is intended to apply My Lord
“the Chief J ust1ce has pointed out that under the old
Code there wag a different provision; that there was
‘reason then, ‘arising-out of specific- Words appeamng in
"séction 244 of the Code, for holdmg that a second smt
_for future. mesne profits would lie. That . exceptlon to
a very 1mportant general principle no longer appears. in -
_our present Code, and it seems to me, therefore, to be
mcumbent on us t0 apply the general punclple. .

I thmk therefore that thls a_ppeal fails and must be
‘dlsmlssed with costs.

- Decree confirmed.

" J. & R
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NAMDEO SATVASHDT SHIMPI (ORIGINAL PLAINTII‘F ), APPELLANT. ©.
DHONDU WALAD SADASHIV PATIL (ORIGINAL DEerENDANT); RES-
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Sale deed— Unregistered agree:izenti to reco¢zveyé—llf ortgage by co:idiiional sale

—Constructzon of documerts

. The plaintiff purchased the property in suit from the -deféndant in 1895 -

and at the same time he passed an agreement to. reconvey the property after
five years. - This document was not registered. - Thereafter the plaintiff*leased *
the land to the defendant from time fo txme and in 1916 sued to recover
possession on -the strength’ of the rent-notés passed to him by the defendant
The Court of first instance allowed the plaintiff's cIalm holding that sec-
tion 10A of the Dekkhan Agrmultunsts Relief Act did not apply and that
the agreement 1o reconvey coild not be looked into for want of registration.
The lower appellate Court reversed the decree on the ground that the sale deed
was obtamed by mlsrepresentatlon and that the def_endaut would never -
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" have passed the same o if the plamtlﬁ had ‘not “assured him that his ownershlpf}

was.not lost and that he would be allowed to redeem. The plamnﬁ appealed
ta the Hxvh Court —

Held decreemg the smt &) that the lower appellate Court’s view. that :
the transaction must be con31dered a mortgage, because there had been amis-
representatmn at the tune the document was sxgned could not be upheld

(2) that the defeudaut’s case dld not proceed upon the footing that the two
documents together consututed a mortgage by condltxon_a,l,sale, nor was there’

: ev1deuce before the Court to come to that conclusxon ;-

3) that the case set up by the defenda,ut was one for specific performance :

) of an agreement- to reconvey and that defence could not succeed in law.

PER MACLEOD G J —Where the questlon is 'whether a sale deed and the:‘

- agreement to reconvey make together a mortgage by - .conditional sale,:the
. Court has, strictly speaking, to Iook to the actual contents ‘of the documents |
. and to aounstrae them accordingly. But; it may ba that there is such extrinsic

evidence and circumstances which show the relation of the wrltten Ian“uage .

to e‘nstmo' facts, that therefore, 1t; would. be possible to come to the conclu-"

sion that the documents which on the face of them. constitute a-sale;’ and ant

' agreement to’ reconvey wrthm a certain perxod or. after a certain penod :
: amount to~a mortgage . '

SECOND appeal agamst the-decision of H.V. Kane

First Class Subordmate Judge, A.P., at Nasik, reversmg

the -decree passed by M. R. Chaubal Second.- Class
Subordinate J udGe at Satara

~Buit to reoover possessmn. ,

The property in suit- or1g1nally belonged to the

:defendant. He and his brother sold the property to

the plaintifi’s father by a deed; dated the 2nd July 1895,

“for -a consuierablon ‘of Rs. 600. Contemporaneausly
~with the sale deed and on the same date, plaintifi’s

father passed an unregistered agreemenb in favour of
~the’ defendant and his brother to _the effect that ho

“would. reconvey the property after ﬁve years on satls-'b
'factlon of the debb

After the S"tle tlansac‘mon was entered 1nto, refit-notes

“were passed by the defendant to the plaintifi’s father
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and the last of such rent-note ‘was executed on the 16th ~ 1920..
June 1913, ' =
s Naupgo

In 1916 the plamtlff sued to recover possessmn of the : SATVASHm
propel ty basmg his suit on the rent-note passed by the -
»defendant, - The defendant contended, inter alia, that
‘he and his’ brother unwillingly passed the sale deed to
“plaintiff’s father; that the property was worth Rs. 2,400
or Rs. 2,500 ‘and' the sale deed was got. instead of a.
“mortgage deed so that the debt might be soon satisfied ;
“that the sale deed was’ ‘passed because the plaintiff’s"
father represented to the defendants that he would not
claim ownerslup over the property,' and that he had
‘agreed to reconvey- the prope1 ty on satlsfactlon of
the debt. - :

- The Subordinate Judge held: that sectlon 10A of the :
é Dekkhan Agriculturists’ Relief-Act did not apply as.
the Act was made applicable .to Nasik District in-the
“year 1903 whereas .the sale deed was passed in 1895 and
‘therefore the agreement to reconvey could not be looked .
‘into for: want of  registration. He, the1efo1e passed
decree in favoul of the plaintiff, : : '

- On appeal the Flrst Class Subo1d1nate Judﬂe AP _
held that the defendant and his brother Would never'
have executed the sale deed if the plalnmﬂs father ..
had not assured:them that their ownership was not lost ’
and the rent-notes would not have been passed from.
time to time except on the faith of the | mlsreplesenta- '
tion. He admitted the agleement to .reconvey as
evidence of misrepresentation under the provision of
‘section 92 of the Evidence Act and. reversed the decree:
_under appeal allowing the plaintiff only & charge of'
Rs. 600 on the properties in suit.

The plamtlﬂ“. appealed to the High Court e
_ A G. Sathaye, for P B. Shingne, for the appellant
S R Bakhale, for the respondent.

DHOM)U
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1918. ° . MACLEOD; C. J.:—The plaintiff sied to- recover pos-.
_ ‘ﬁmcco? " . session of the plamt lands and’ house together Wlthf'
 SATVASRET ‘the crops standmor on the lands, and Rs. 120 for:
 Daonno. _damages for the loss of rent of the Lmds and Rs. 18 .
for damages for loss_.of the house-rent for three years;
‘before suit, and future profits.” He based his suit on”
rentinotes The defendant contended that he . and ‘his
brothel unwﬂhnfrly passed the sale deed of the plamt
properfy to the plam‘mﬁi’s father ; tlnt the pmperty‘
“was worth Rs. 2,400 or 2,500 and the sale deed was got
‘instead of a mortgage deed eo ‘that the debt might be
“soon satlsﬁed that they passed the deed as persons: m‘
need, and because the plaintiff’s fathe1 1epresented to -
‘them ™ that he. Would not claim -ownership over the
r‘property, that: the ‘plaintiff’s father had given them
- an agreement. in writing te reconvey the property to.
them on. satisfaction of the debt so that the defendants
- mlght have conﬁdence after ] passm(r the sale deed

- The plamtlﬁ purchased the pr operty in 1895. At the‘fi
same time he passed an agleemcnh to reconvey the
:property after five years. . This document was not ;
registered. - Thelemfter the plaintiff 1eased the land to-
the vendor. ‘The trial Judge held that section 10A of.
‘the Dekkhan Agnculnuusts Relief-Act Would not. apply,‘(
‘and that the agreement ’oo reconvey, could . not be
‘looked ‘into .for want of reglstratlon ’I‘herefore he
~'passed a decree in fa.vour of the plaintiff.. This decree‘
was- reversed on appeal the learned appellate Judge
coming to ‘the conclusmn that there had ' been
_misrepresentation, . that  the. defendant ; and " his
brother  would . never * have passed the sale deed
.if the plaintiff’s- father had- not assured them that
their ownership was not lost, and that they would be
~allowed to redéem. T think really the learned Judge did
_not mean: that there was mlsrepreeentatlon at the time
‘the transact;on took place,” but that.the representatlon
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“made at. the t1me had not been adhered “to thereaftel. \
'Yby the plmnmff ‘and that in 1ea11ty the plaintifl’s
‘smt was.in flaud of the representatlon made by him '-
i 1n 1895, However that may be, the argument that the .

“transaction must ‘be’ con31dered a mortgage, ‘becanse

there had been a mlsrepreeenta.tlon at the -time the K

“document was signed, cannot be upheld.

- The real question is whether ‘the sale. deed and the ‘
‘agreement to reconvey make together a morbgage by
“conditional eale Strictly speaking, the Court has to-
look - to the actual- contents of the dOeuments, and. -
-construe thein accordingly. But it may be that thexe -‘

s such extrinsic evidence and’ cucumstances which
‘show the réelation of the ‘written lanﬂua(re to eustlnﬁ
facts, that therefore it would be poss1b1e to come to
the conclusion that the doouments ~which -on ' the face

“of them constitute a sale, and an agreement to reconvey .
~withina certain perlod or after a certain’ period,
- amount to'a mortgage.. But the case was not treated in

" either of the Courts. below on that footlng Tt was

“mever. suggested anywhere, as far as.I can see, thaﬂ
~these ,two documents constituted a mortgage - by

‘condltlonal gale. The defendant’s “case appears 1ea11y
$o0 have been one for specific performance of an agree-
“ment to 1ec0nvey, and that defence could not ‘succeed

for many reasons.- Therefore as it bas never been .
: suggested in the lower Courts that “there . was a mort--f

gage by conditional sale, if would be very difficult for
‘this Court to come to that conclusmn on ‘the ‘evidence
before it. -There ‘might be cases in whrich e‘ctrinsic
evidence and circumstances Would be so strong that we’

could come to the conclusion that the parties intended
1o eifect a mortgage by conditional sale. . But we do .-

not see such extrinsic evidence in this case.” Certainly
not of such a strong character that we could possibly

I apset the decision of the ‘trial Court. 'We, therefore,
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-think that tie appeal st be allowed, and the dem ee‘:‘
of the trial Court: restored the appsllant being entitled.

" to hlS costs ‘thr oughout

HEATON J. ——I ao'ree I ’tilink the. only way in-

- which a conclusion in favour of the defendant could be :
. arrived at would be by holding that -the transaction of.
- 1895 was a. mortgave by. conditional sal& But that is
- not the case made out,.or dealt with, in either.of - the
- Courts - below, and it- would be’irregular for us .to
_;,re-estlmate the evidence, and on our own account-

arrive at a conclusion that a mortgage by conditional

. sale Was actually entered into. We cannot, I think,-
"‘do that in’ this  case. The 1eason1ng -of - the -lower:.

appellate ‘Court seems to me to be. faulty mamly

}because the Judge has used the word “misrepresenta-

tion”, when , apparently he meant representatlon.f

'Oonsequently his argument 1s fa]laclous for .the-

conclusmns which follow from a case of- mls-representa-‘f
tion are - mot those which follow from a - case " of
representation. Here undoubtedly, on the :Eacts a8
stated by the lower- appellate Court, there Was not a
m1srepresentat10n There was a 1epresentat10n ‘that

‘the “land would be resold after five years;and that

representation was in writing. That Wliting, however;
was not registered, so it cannot form-a part of the
d1sp031t10n of ‘the ploperty We must restore the
decree of the first Court with costs throughout. ’

Dec?ee reversed k
3. G. R ‘
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