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" stances. It seems t0 me that you cannot, in a case 11kek
- this, fr om general - cucumstances “infer: that which
- requires to be proved by definite evidence, ‘such as for-

"mstance thiat there was a bulldmg lease, or that there-
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954 INDIAN LAW REPORTS. [VOL. XLIV.

- the land-lord and tenant we find everything is vague..
- There is nothmg in writing - about it. ‘No one deposes-

to it. It is all Loft to be inferred. from general circum--

was a specific understandmg the terms of which can be -
stated. I think, ‘therefore that all that we can do is to-
say that although thexe is no spemﬁc agreement proved
of the nature inferred by the lower appellate, Court,
yet the circumstances do show that. it would: be very
unjust to evict the- defendant Wlthouﬁ awarding him:
compensatlon.« Therefore I thlnk the order proposed
by-my Lord the Chief Justlce i$ - the correct order to-
-make in th1s,case.

Decree reversed.
3. 6. .

 APPELLATE CIVIL:

- Before Sir Norman Zl[a'cleod Ixt Chief Justwe, and Mr. Justwe Heaton

- ATMARAM BHASKAR DAMLE (omgINAL PLAINTIFF), APPELLANT v,_

‘PARASHRAM BALLAL KELKAR AND OTHERS (ORIGNAL DEFENDANTS), B
. RESPONDENTS’

Mesne proﬁts——l’artztwn suzt—-ReZzef for future mesne proﬁts claimed in suzt l

—Decree not referring to Juture proﬁts—Relzef must be deemed to have been:

o refused——Sepamte suit for future profits—Civil Procedure Code (Act V of

1908) sectzon 11, Ewplanatzon V.

- In a sult for partition, a claim was made for posseaswn, past mesne profits

and future profits. ~The decree which granted partition made no refereuce to

. future profits although past profits were awarded. The plaintiff ha'» mg ﬁled :
- & separate suit to recover future proﬁts for three years,

* ¢ Second Appeal No. 878 of 1918. -
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f - 'Held, that the plamtlff having c]almed future mesne proﬁts and’ the Court :
'"ilavmg in its dectee said nothmg with regard to the fature _profits, the cIalm <
dn respect of the same must- ‘be taken to have been refused and a. separate suit’
“for that Telief was not mamtamable under Explanatlen V to sectxon 11,. le."

, .Procedure Code, 1908

- Dorazswamz Ayyar v. Subramama Ayyarm and Muhammad Ishaq
Khan v. Muhammad Rustam Ah 'Khan®®, not' followed

SECOND appeal agamst the declsmn of C. E. Datt,
actmg District Judge of Ratnaglrl reversing the decree
' ;passed by E. F. Reoo Fu‘st Class Subordinate J udge at.

' Ratnaglm
Sult to. recover mesne profits. -

v In 1916 the plamtlff filed a sult (No 3:) of 1916)
' agalnst the defendants for: pattition. - The- reliefs
claimed in that suit were for partition and possession
of lands and for past and future mesne profits. A
decree for _partition was passed and it awarded past
‘mesne proﬁts but no reference was made as to future
profits. '

In 1917 the plam’mﬁ:’ filed a sepzuate suit:to recover
‘the amount of mesne profits of the plalnt lands, Rs. 150
'ior the three years 1915, 1916 and 1917. e

The defendants contended that the sult was barred

ander Explanation V of section 11, Civil- Procedure
Code, 1908." '
. The Subordinate Judge allowed the plaintiff’s claim
Tholding that there was nothing to show that the Court
‘refused to award future proﬁts and because the. Court
«did not notice it, it did not follow that the -plaintiff
‘must lose future profits. -

) On appeal the Dlstnct Judge 1eversed the decree
and dismissed the suit on. the gxpund that as future

proﬁts were expressly asked for and had not been:

. (1917) a1 Mad 188. @ (1918) 40 Al 292.
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- granted by the decree, the case fell under the Explana~-
tion V- to section 11, Civil Procedure Code, 1908

\TMARAM ©.

The plamtlff appealed to the ngh 00u1t

V. ¢ Kelkar, for the- appellant : -’Phe appellant :
asked for future profits in the. partition suit but the-

’demee was silent. -In these circumstances he can file

a flesh suit. for future: profits. .- Explanation- 5 of

“section 11 of the New Code says: - Any relief claimed-

and’ not expressly granted shall. be deemed ‘to have—
been refused ” ; but the velief must be substantial and‘
not d1scxet10nary “The relief about future profits is
discretionary’ and therefme, Explanation V. does- not

“apply to the present case : see Doraiswams. Az/yar V.

Subramania Ayyar(‘)\ Whmh was followed.in Muham--
mad Ishag Khan v. Muhammad Rustam -Ali Khan®;
Ram -Dayal v. Madan. Mohan. Lal®, Bhivrav' V..

: Sztaram“’ ,

V D Lzmaye, for respondent, No. 1 i—I submlt that.
since the plaintiff-appellant prayed for future profits in
]us suit the absence of order regarding future proﬁts‘

‘in the decree that followed must be:taken to mean either-

that they were not demanded or being demanded Were‘
refused by .the Court. E*{planatlon 'V of section 11-.of
Civil Procedure Code, 1908, must be strlctly construed.
and the ‘plaintiff must not be allowed to contest: the:
very: claim which, if he had been cdreful and cautious;.
could have 'been fought out in the earher litigation: -
Therefore, it is not open . to the plaintiff to bring : ;the
suit and hence the appeal must be dismissed. The cases-
Muhammad Ishag Khan v. Muhammad Rustom Al
Khan® -and . Doraisivamsi, v. Subramanzam are dis--
tmgulshable flom the facts of the present case

. MACLEOD, C. J.:—The’ plamtlﬁ? sued. to recover. o
account of profits of the plaint lands Rs. 150 for ther

M (1917) 41 Mad. 188 T 9:(1899) 21 AlL 495,
@) (191%) 40 All 292, 9 (1894) 19 Bom. 532
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thlee years 1910 1916 and 1917 ’l& pe1 decree in Slllt.
‘»ho 35 of 1916

That was ‘a pfxrtltlon suit in which partition Was'f S

sted for and possession. with a claim not. only for ‘
past. mesne ploﬁts but also for future mesne ploﬁtq
‘The decree which granted partitionmade no reference to -
future: ploﬁts although “prior ploﬁts were awarded.
_The trial ‘Court allowed the plamtlff’s claun aymg
‘that “ because the Court did not notice it, 1t does not
iollow that plamtlff must lose future . plohts 2. This
_decree was reversed by ‘the- District Judge - on the‘
ground that as future profits were e\plessly asked for
‘and had not been‘ expressly granted by the decree, the
‘case came within ,EXphnaticin V to section '11 of the'
Civil Procedure Code.- Therefore the claim should, for
the purposes of that sectlon be: deemed to have been
1efu§ed

At first sight that would .seem'to Dbe the obvious mean-
ing of E Explanatmn V. But we have been referred to
two decmmns one Domzswamz ‘Ayyar.v. Subramania
Ayyar® and the other Muhammad Ishag Khan .v.
M uhammad Rustam Ali Khan® in which the contrary
was decided. ~A distinction was made Detween a claim
for past proﬁts and a clalm f01 fnture profits, bec%us‘i{
the ¢l clalm for the latter Would not “have accrued whe
the sult was filed.

- Tt ‘was héld that the word ¢ “velief” in the explana-

tion meant velief anemﬂ out of the cause of action
which had accrued at the date of suit and on which the
suit was brought and did not include relief such as
- mesne ploﬁts accruing  after ‘the date of suit as to’
" which no cnuse of action had i arisen. We have not been |
-referred To any decision of this Comt on the point. No
doubt there are authorities to the eﬂfect that the relief

claimed must have been one _Whlch the Court was-
8 (1917) 41 Mad. 188. @ (1918) 40 AlL 292,

-1920.

" Aryaram .
BuASKAR
P AR

PARASHRAM
BarpAL.



1920..0 " bound to grantend not, bne which it was discretionary
{ATMAB;M :
" BHASRAR" -,
S T
PARASHRAM

" BAULAL,

958" INDIAN LAW REPORTS. -[VOL. XLIV.

with the Court to grant, but.I see no logical basis in:
this ease-for such a dletmetlon The authorl‘ues Wlth‘
regard to “future mesne’ profits. which are cited . by_

_ Mr. Mulla at p. 60 (5th edition) of his Commentary on.

the Civil Procedure Code of 1908 ‘are all cases- under

| the Code of 1882.

Granted that a claim for fnture proﬁts can’ be made

'-by a plamtxff and can be: granted by the Court in its

decree, then it is difficult to see, with all due respect to

“the learned J udges ‘who decided  in. favour of theT
‘opposite view in the cases I hfwe referred to, why aclalm
for future proﬁts if made, cannot be considered as relief
. elmmed in. the plamt within the meamng of Explana—_

tion V. Under the Code of 1882 the amount of ‘meésne
profits had to be ‘determined. i in ‘execution proceedmgs ,

‘and section 944 which dealt. Wlth the questrons ‘Wwhich:
“had to be decided by the Coutt in execution of 4 deeree:
“and not by a separate suit, enacted by clanse (¢) thatz
~ nothing in "that’ ‘section should be deemed to .bar a
,,sepfuate suit' for mesne profits accmmg between ‘the.

institution of the first suit and the executlon of the
decree thereln where such proﬁts were not dealt Wlth

by such decree.  That is to say, I presume, in execu-;
“tion of such decree ‘Therefore it could .be deduced

from ‘that clause that even if future profits were cIalmed
‘but were not dealt with by the decree, then in spite of
Explanation I1I to section 18 which corresponded ‘to
Explanation Vof section 11 of the Code of 1¥08; a separate

suit for future profits was not barred. That clause does
‘not appear in Order XX, ‘Rule 12, the" correspondmg'

provision in the Code of 1908, and there must be some

-very cogent reason for its not havmg been re- enacted
“That rule deals with the questlon what the Court’ may
‘decree in a’ suit “for the recovery of " possession- “of

1mmoveable propelty It was for the- st tlmeh_‘
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»g)rovuied that the Court mwht dlrect an 1nqu1ry as to.
fature proﬁts and then a final decree must be passed in

‘appears to me that the last clause of sectmn 244 of '
the Code of 1882 was not re-enacted because there was no -
*longer any necessity that’ the bat against. multlphclty '
of suits “provided by Section 11 should not- apply ‘to
«clalms for future profits if made. The question whether
a subsequent suit for future mesne profits would lig
‘was decided in the affirmative under the Code of 1882
in Sheo Kumar v. Narain Das®. Whether such a suit, s |
if the claim has not been. made in the first suit, willf
still lie, considering the provisions of Order. 13, Rule 2¢
aand the fmlteratlons made in the Code of 1908 Order XX
~Rule 12, remains to be decided. .- On the whole I plefer
Er) agree ‘with the opinion explessed ‘by ‘Mr. Justice
“Ayling in Dorazswamz Ayyar v. Subramania Ayyar®
-adhering to, the- dec1swn of himself and ‘Mr. Justice
T,Hannay in Ramaswami lyer. Smmngaraja I yengar@’ :
Tt-appears to e desirable to. glve its plain meanlng to
, prlanatlon V of sectipn 11, so that in this case the
plaintiff having claimed future mesne proﬁs and the
Court having in its decree smd nothing with regard to
‘the future profits, we ‘must take it that the Oourt refused
to grant them,
Therefore the appeal fails and must be d1sm1ssed
with costs..
~ HEATON, J. —The pomt befow us relates to what
happens when a plaintiff sues for redemption or posses- :
sion and in his plaint claims future mesne profits and
the decree is silent. as, .to such mesne proﬁts .

There are two v1ews one is that plamtlﬂi can brmg
a second suit-to recover the mesne profits; the other-
that he cannot.

M (1902) 24 AL 501 - . (@e (1917) 41 Mad. 188.
@ (1914) 2L.W. 8.

1920. .
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1920. ‘ The matter has been a good deal dlscussed and is . the |
——  subject of two demsmns ‘one in Dor aiswami v. Ayyar:

;%frfs?:?g; - Subramania A Y1 Jar(" and the other .in. Muhammad
éAM';;umI' IShaJ Khan v. Muhammad Rustam ALi®, Opmlonsv
" Bairar, - have’ not been unanimous. The matter. at first 81ght~

_-appears. to be one of detail. Nevertheless it seems to ine to-
oonceal an 1mportant matter of pun(,lple Our law pro--
~ vides as a matter of p11n01p1e~a very 1mportant princi-
. ple—that the multlphclty of suits should be discour-
aged ; that two suits should not be brought where, one-:
~will suffice. That broadly stated, is the principle, and.
it s given effect to by section, 11 of our Code. of Owﬁ :
- Procedure. Explanatron V. to that sectlon says L Any<
< relief cl‘umed in: the. plamt which- is not expressly -
_’granted by the decree shall ‘for the purposes of this:
) section, be deemed to have been 1e{used 2 Now 1n thej
earlier suit this relief .of  future . mesne’ _profits  was:
expressly claimed. It was ‘not, gmnted and therefore .
: apparently it must ‘be deemed to have been 1efused‘.
and if it is so deemed to have been refused then: the?,
present suit clearly will not lie..

" Rule 12 of Order XX e*(press]y empowers a. Court to
make an order for future ‘mesne profits. What the
*Court may do, the litigant can properly ask the -Court:
“todo. Itis, therefore quite in. order “for the htloant»
to ask in his plamt for future mesne- proﬁts It seems -
to me. that if he does so, then it is his business to-
‘obtain an order of the Court-or an “adjudication ‘of the
_Court on that matter which ‘he himself has expressly,
: brought itito his plaint. If itis overlooked by the Court,-
then it is the I1t1gant’s bus:mess to remind the.Court
“ of 1ts overs1ght and to have it colrected or-to appeal -
_agamst the decree which is silent as to ‘this matter
which the plaint iff has asked to have decrded It seems\
to me, - the1ef01e,. that the mwtter is. typlcally of the
0 (1917) 41 Mad. 188. - @ (1918) 40 ALL 202,
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kind ‘to which our general prmmple embodled in’
“gection 11 of the Cods is intended to apply My Lord
“the Chief J ust1ce has pointed out that under the old
Code there wag a different provision; that there was
‘reason then, ‘arising-out of specific- Words appeamng in
"séction 244 of the Code, for holdmg that a second smt
_for future. mesne profits would lie. That . exceptlon to
a very 1mportant general principle no longer appears. in -
_our present Code, and it seems to me, therefore, to be
mcumbent on us t0 apply the general punclple. .

I thmk therefore that thls a_ppeal fails and must be
‘dlsmlssed with costs.

- Decree confirmed.

" J. & R

 APPELLATE CIVIL; -

‘ Before Szr Norman Macleod Kt C’hzef Justwe, and Mr Justwe Heaton

NAMDEO SATVASHDT SHIMPI (ORIGINAL PLAINTII‘F ), APPELLANT. ©.
DHONDU WALAD SADASHIV PATIL (ORIGINAL DEerENDANT); RES-
PONDEN?” '

Sale deed— Unregistered agree:izenti to reco¢zveyé—llf ortgage by co:idiiional sale

—Constructzon of documerts

. The plaintiff purchased the property in suit from the -deféndant in 1895 -

and at the same time he passed an agreement to. reconvey the property after
five years. - This document was not registered. - Thereafter the plaintiff*leased *
the land to the defendant from time fo txme and in 1916 sued to recover
possession on -the strength’ of the rent-notés passed to him by the defendant
The Court of first instance allowed the plaintiff's cIalm holding that sec-
tion 10A of the Dekkhan Agrmultunsts Relief Act did not apply and that
the agreement 1o reconvey coild not be looked into for want of registration.
The lower appellate Court reversed the decree on the ground that the sale deed
was obtamed by mlsrepresentatlon and that the def_endaut would never -

@ Second Appeal No. 1053 of 1918
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