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arlsmg out of an mte.stacy, so I think that i in substance - 1920
‘also the sult does not 'come. under Article, 123. We - KALLA;""
have There - the very common case of Mahomedans Who 7 Gowpa .

succeed to the propelt‘y of 2 deceased relative, and by Bxﬁngx‘;y;’.'
agreement amongst themselves mstead of dlstrlbutmg a
* that propetty by shares, hold it in common They are .

ent1t1ed under our law to do this. - They are not under:

“an obligation to at once divide the property according -
. to their shares. ' They can hold, and:continue to" hold,
it in common, and having done so they hold it under
an -agreement. They can' continne to do so for an
mdeﬁmte period, but when they W1sh they tan put an

end to this common-holding, and ask . that there shall
be a partition. -The ground for* askmﬂr for a pal tition’
.in such a case is not that described in Ar bicle 123, but

it is that one of the parties to the ‘wreement by thb,,
hltherto they have- ]1e1d the property in common desu‘ee
“to-put an end to that agle“ement and have the -ploperty
part1t10ned When he desires to do that he has a right

- to come,vto the Court to get, the Court to do it for him.

I thinkr therefor e, the decision that this suit wWas barred

_.by time was ‘wrong and a p1e11mma1y decree for partl-
tion should be made as proposed. - :

Decree reversed
C 3, GRS
; APPELLATE CIVIL.
Before ‘Sir. Norman Jyacleod Kt Chief Justice, and’
: Mr Justice Heaton

MIR ISUB WALAD MIR INUS MALCHIKAR (ORIGINAL DI‘.FEI\DAI\T No. 2),  -1920.-..
AI’PELLA\IT v. ISAB AND OTHERS, .HEIRS OF THE DECEASED SHABAJI waLAD
BAWASANEB- BALBALE axp ANOTHER (omc}mu PLAII\TIFFS), Rcspow-
DENTS" S .
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Where a Mahomedan dies le‘wmﬂ a WldOW as his sole “heir the \VldoW will
-take one-fourth as her share and the : 1emfumng three fourth by Return The

: surplus three- fourth does not eecheat to the Government

Bafatun . leazta Khanum(l) lefelred to

‘SECOND appeal agamst the dec1s10n of T.R. Kotwal
" Assistant Jndrre ab’ Ratnaglu, conﬁrmlng the decree,
passed- by N. K. Mastakar, Subordinate Judge at.
Devgad . o T

Smt to 1ecove1 possessmn

The propel ty in smt ‘wae owned in equal shares by
two brothers Abdnlla and Alhsaheb who were: Sanni
Mahomedflns "Abdulla - died - in 1888 leavmg twoif
Wldows J amalbi and Lwtlia (who died in 1907) and  his*
brothel <Allisaheb. .On Abdulla s death, ‘his Wldows:
-took two annas. out of his: eight ann"i share and Alh-
saheb took six annas :

Alhsaheb d1ed in’ 1897 1ewm0r a widow Amlna Who
succeeded according to Mahomedan law. to the fourteen
annas share of he1 hnsband Amun dled in 1913. .

The pl‘tlntlﬂ's as the cousins of Amma sued to 1ecoveri
~ her fourteen annas share which was held by defend— :
ant No. 1,J amalbl kom Kaz1 Abdulla ’

Defendant No l 1ema1ned absent

4 Defenchnu No 2 who clanned as pmcha.ser flomf"
Defenddnt No. T contended inter alia that Amlna got .
one-fourth out of fourteen -anna$ on- Allisaheb’s death“»
‘and the remzunmg ten annas and six pies shafes Went; ¥
to Jamalbi as distant klndled that one-third share of .
Amma was held by defenchnt No 1 by virtue ofa Wlll?
e*{ecuted by her husband and that’ twa—thlrd of .the -
plalnt ploperty had been held by hlm for more thanie

o (1903) .)0 Cal. 6s3.
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twelve years adversely to those under Whom the’ plamt-
lﬂs clalmed

The Submdmate Judge ovelruhng the defendants
»contentlon allowed the plamtﬂfs to reeover fourteen
annas-share as clalmed by’ them

On appeal the Ass1stant Judge cyonﬁ"rn@edfther'

decree
Defendant No. 2 ftppealed to: the ngh Court

N [ Goichale for the appellant

B Q. Rao for G S Bao for 1espondent 1\0 2

L{[ACLLOD -C. J. :—In this case Abdulla and Alhsaheb
'Were two Sunni Mahomedans who owned certdin pro-
) pez ty as helrs of their, father in equal shares. . Abdulla
died i in 1888 leaving . two w1d0ws Jamalbi and Latlfa

and “his brother Alhsaheb ‘Under Mahomedan law.
~the widows would take two. annas out of Abdulhs
~eight annas; Alheaheb would take gix annasﬁs All;-
saheb. died in- 1897 leaving a widow :Amina. She .
~would succeéd - accordmg to  Mahomedan . law-to the "
- fourteen annas of her: ‘bugband. It has’ been argaed
that she vvould only be ‘entitled to one-fourth of her
L husbmds estate . and in" the absence of shalers resi-
«duaries and  distant* kmdled the three- fourths would
escheatr to. the Ozown ‘That.is not Mahomedan law

as we understand it.. I may rrefer to Mulla’s Mahome-

dan Law, 5th Ed., where the author deals in a simple
manner with the doctrine of “ Return”, In the illustra-,
tion of: a Mahomedan dying leavm" a widow as his’
- sole heir; he’ says, the widow will take one-fourth as
share and the remaining three-fourths by “Retm n”, The
su1plus three- fom ths does mot escheat to the Govern-
‘ment  He refers to Ji!ahomed Arshad  Chowdhr Y
v. Sajida choo(” and Bafa,tun v. Balam Khanum®..
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1t is obvious; therefore, that the defendant’s contention:

cannot be sustamed, and the plamtlff succeeds to the

fourteen annas’ as-the. “heir of Amina, - The ‘appeal is

dismissed with costs. .

Appeal dzsmzssed
‘3. G.. R

APPELLATE CIVIL.

Before bw Normcm Macleod Kt., Chzef Justzce, and Mr. Justwe Heaton.

RAMCHANDRA RAGHUNATH SHIRGAONKAR (ORIGlNAL PLAINTIFF),.
APPELLANT v VISHNU BABAJI HINDALEKAR AXD - OTHERS (omex—

. NAL. DEFENDANTS) RESPO\*DENIS

Landlmd “and tenant—AgrwuZtuml lease——Annual tenanq;—-—Tenant buzldmg'

‘o0 “portion of the land to the Lnowledge a/' landlord—Suit in egectment—- )
Tenant bonnd to vacate——Landlord bound to compensate in.equity for tenant 3‘4
> buzldmg ’
The defendant Wa,é for a number of years in 'occvhpa't‘iyon of plaintiﬁ’s land
as'sn annuaLtenant On a pomon of the land, the deEendant in 1882 erected
La buﬂdmfr to the knowledge of the plamtl{f The pIamtlff after gwmg notlce
sued ‘to e]ect the defendant i in'1914 .and pmyed that the land be restored’ to
him by removmg the defendants bulldmﬂ‘ ~ The frlal court ordered the
A plalntlﬁ to get. possessxon on “paying Rs.- 2,000 to the defendant.
The. appellate Court rev ersed the decree on the wlound that the defen&ant
being allowed without objection fo budd on & portion of the Iand,(‘ the agrlculo?
“ural lease for,a year had become a @ul@m’* lease.  On appeal to the High
‘ *Court, '
Held restormg the decree of the trial Court, that the plamtle was entltledf
"to get vacant posseéssion -ab.the expir ation of ‘the defendants’ term of tenancy,j
but ori the. facts of the case he was in efuity bound to compensate \the.;
fdefendant for. letaunng his bmldxng’

SECOND appeal agamst the de(usmn of T. R. Kotwal 2

Asmstant“Judge at- Ratnaglm, reversmg the decree

passed by Abraham Issac J omt Subordmate J udge at:

Malwan.,
Actlon in egectment

B Second Appeal No. 160 of’ 1918
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