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:ex1stence of the relatlonshlp of- mortgagor and mort-  19%0.-
gagee. - No doubt that in general is o, but I.do not «at '

* RAMCHANDRA

present myself wish to’ e\press any opinion ‘Whether A‘éﬁﬁf e
supposing a plamtlff brings a suit for redemptlon and .
ANMANTAZ

abandons it, ‘he would then have, or would not have, a A

right to bring a fresh suit for redemption. = The parti-
cular, matter before is can be disposed of, I thlnk with=:
out e\pressmg an opinion on that pomt I agree that:
‘the cage should be remanded “to be determmed by the ..
Court of first”appeal on its merlts. “Costs costs in the
cause. 7 I ‘ '

Decree wreversed
cmd case remanded

J. G R. g

Z"APPELLATE CIVIL:

Before Sar Norman Mowleod Kt C’kzqf Justwe and M ” Justzce Heaton.

k IKALLANGO\VDA BIY NANGANGOUDA PATft A\ID OTHERS (ORIGINAL . 1920 )
PLATNTII‘FS), APPELLANTS v, BIBISHAYA xox SHAH MAHOMED KHAN January 7_
" ALIAB’ APPASAHED JAHAGIRDAR (AND' OTHEBS (ORXGINAL DEFEND-
: A‘»ITS), RESPONDENTS, ‘ - » St
Indaan Lmutatwn Aet (IY of 1908), Schedule J*Artzcles 123. anil 144—-‘,4
= Mahomedan law—Joint_ property—Properly devolving on' sons on 7" ~
dwth—One of the sons selling his-share to a third person—Suzt for pam-
tion—Property - held by sons’ as tenants-in- co,nmon—sze to run when one
co-tenant excludes the other from joint property. -

- TPwo Mahomedan brothers M and’ G succeeded to their father’s propcrty

" according to Mahomedan. law. G mortgaged his share in the. property to
plaintiffs and eventually sold the equity of redemption to them. *The plaintiffs
gied to fecover possession of G's share by partition. The trial Court (ﬁsmxssed ‘
the suit as txme-barred under Article 123 of the Indum leltatlon Act, 1408,

Held, thai the proper article apphcable would be Article 144 0f the Limita-
tion Act, as the plaintiffs’ suit was in terms a suit to bave partitioned property
Whlch the two persons were holdmg as tenants-in-common. -

e First Appeal No. 108 of 1915
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FIRST qppeal aframst the deolslon of V M. I‘elrels.,

Assistant Judge of Dharwar in Suit No. 30 of 1915.

Smt for pa1t1t10n of ploperty

: The ploperty in suit orlgmally belonged to one
Kashlmkhan On his death; it ‘devolved on hig.two’
“sons. Ghauskhan and “Shah Mahomed." These blothele
enjoyed the property - jointly for several years. . Ghaus~
. kban then mortgaged-his share, or the property repre-
senting his share, to the plaintiffs and eventually sold

. the equity of redemption to them on 15th October 1903.-

- Some yéars‘ later, the plaintiffs sued for the posSessmn;,
of property falling to Ghauskhan’s share. That suit:
- 'was dismissed on the ground that there was no paltl-if
tion between Ghauskhan and Sb ah Mahomed arrd hence
~‘the plaintiffs. could have no. 11ght to.the property -sold "
" to them by Ghauskhan. The. Oourt observed i Plamt— ‘
1ﬁs may if they chose bringa suit for par trtlon n ‘

On 15th October 1915, plaintiffs agam ‘sued for ‘parti-*
tlon of ‘the estate of Kaslumkhan, the suit’ belllrri
br ought on the last day of the twelfth year of the sale:
to them by Ghauskhan

- The Ass1stant Judge dismissed the sult as ba1red byi*
l1m1tat1on under Article 123 of the Limitation Act,

' observmg that the suit was a suit for distributive. share -

“of the estate of a Mahomedan dym intestate and that '
tlme began to run from the death of Kashrmkhan .

The plamtlffs appealed to the ngh Court

Nzlkcmt A{mamm for the plzuntrff —The Tlower
Courts view that Artlcle 123 of the’ L1m1tat1on Act
governs the present -case is dearly wrong.. Havmg“h
regard to the facts of the case the article- Whlch is-
applwable is Article 144. T admit that when a Maho-
medan dre 'hrs heirs are ‘not joint. tenants,,but_they,‘
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are uenants—m-common and S0 lonrr as they hve in. o

“com mumty no limitation runs as against any of them.
Tt Would only begin to.run agamst one tenant-in-com-

mon When the other - tenant in-common did some act
the eﬁect of which* W‘lS elther to exclude, his’ co-tehant -

from the en]oyment of the ploperty or ‘deny his right

“‘to ghare in such property That has never been done
here.  The . Fall Bench case of Abdul Kader . v.

A Lshamma“' 1s in pomt

Jahagzrdar for the respondents ——As the case of.'

Isap Ahmed v. Abhramgji Ahmadyi®, has recently
demded that Article 127 does not apply to the case of

‘Mahomedans, the only Article of the. Limitation Act -

under which the present case can fall is Article 123. For

thi s i§ a suit for a distributive share of the property of -
an 1ntestate and period of twelve years: runs from. the"
tlme when the share became payable or deliverable and
that. was on. the death of rdefendant No. 3’s father

~which was long before. 1903.. The decision of the lower
Co urt is rlght and it should be upheld ‘
MACLEOD C. h¥ :—Defendant No. s husband '111(1

defendant No. 3 wére entitled fo stcceed to their father’s
proper ty accordlng t0 Mahomedan law. The defend- .
ant No. 3 mortgaged his share, or the plopel ty represent-
ing hisshare, to the plaintiffs, and eventnally sold the .

equity of redemption to them. The plammifs there-

‘fore, are entitled to. the shme in the estate to which -

defendant No. 3 was entitled. They are endeavouring |

now to get: possession of ‘that share by partition. They

are being resisted by the 2nd defendant who is a tenant
- of thelst defendant. The lower Court dismissed the

‘suit on the ground- that it was barred by limitation. -
.The learned Judge seems to have thought that Arti-
cle 123 a“pphed with this st‘uthng 1esult Supposmg;

o) (1892) 16 Mad. 61. @ 917) 41 Bom. 588.
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< the helrs of a. deceased Mahomedan chose to 11ve mi

' communlty, as is certaln,ly often done - in Bombay, and:

" even more often up-country, for several generatlons the'

‘rights of each of -the sharers: to a parm’mon would be'
barred twelve years after the death of the original head
“of the family. - We do nof think that that can be the
case. . We do ‘not think - that Article. 123 can apply to:
‘the facts of this case Where two Maho'nedanq contmued{
‘10 own as tenants-in-common the estate of their- ‘deceased"
" fither. The ordinar y. 1aw would apply that time Would'
“begin to run against oge tenant-in-common when the;.
other tenant—m—common did some act-the effect of
‘ Wh1ch was either to exclude his -co-tenant flom the:
_joint property, or to deny his right to share. "It : may,
then bg said that time begins to run- from the date?® of;
wsuch exelusmn or denial, and the Article which - would
"-be apphcable would be 144. It was admitted that even
if time began to run in 1903 the. suit ‘which Was omgl-;
nally filed on the 15th October 1915 will be in time.
_1 think, therefore, that the decree: of the lower Courb‘
must be set aside and'a prehmmaly decree for partltlon ;
" should b6 passed. The_ plaintiffs will bé entitled to
‘ the costs of the appeal. ‘

HEATON J. i Tti is contended that thls sult falls under»:
- Artlcle 123 of the Schedule to the Indian L1m1tat10n§
~Act.” Ifit'does, then nO*dOIlbt thé -suit-is time-barred.:
- If it does not, ‘then it is not shown that the suit i is tlme- ;
' baued @nd there igevery reason to suppose that it is not ;
-In my opinion-Article 123 does not apply. The present
‘;fsult is certainly- not in terms a suit for a dlstubutlve{
,ehare of the property of an 1ntestate Ttisin terms : a,‘
B suit to have pa1t1t1oned propelty whwh two- persons'
“are holding in common and to have the partltlon made ;
.50 that éach.of these two pe1sons “ghall - be allotted hig
‘proper share.s The suit is not based on the circum-
}_stance of anybody s intestacy, or of rwhts 1mm edlately
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arlsmg out of an mte.stacy, so I think that i in substance - 1920
‘also the sult does not 'come. under Article, 123. We - KALLA;""
have There - the very common case of Mahomedans Who 7 Gowpa .

succeed to the propelt‘y of 2 deceased relative, and by Bxﬁngx‘;y;’.'
agreement amongst themselves mstead of dlstrlbutmg a
* that propetty by shares, hold it in common They are .

ent1t1ed under our law to do this. - They are not under:

“an obligation to at once divide the property according -
. to their shares. ' They can hold, and:continue to" hold,
it in common, and having done so they hold it under
an -agreement. They can' continne to do so for an
mdeﬁmte period, but when they W1sh they tan put an

end to this common-holding, and ask . that there shall
be a partition. -The ground for* askmﬂr for a pal tition’
.in such a case is not that described in Ar bicle 123, but

it is that one of the parties to the ‘wreement by thb,,
hltherto they have- ]1e1d the property in common desu‘ee
“to-put an end to that agle“ement and have the -ploperty
part1t10ned When he desires to do that he has a right

- to come,vto the Court to get, the Court to do it for him.

I thinkr therefor e, the decision that this suit wWas barred

_.by time was ‘wrong and a p1e11mma1y decree for partl-
tion should be made as proposed. - :

Decree reversed
C 3, GRS
; APPELLATE CIVIL.
Before ‘Sir. Norman Jyacleod Kt Chief Justice, and’
: Mr Justice Heaton

MIR ISUB WALAD MIR INUS MALCHIKAR (ORIGINAL DI‘.FEI\DAI\T No. 2),  -1920.-..
AI’PELLA\IT v. ISAB AND OTHERS, .HEIRS OF THE DECEASED SHABAJI waLAD
BAWASANEB- BALBALE axp ANOTHER (omc}mu PLAII\TIFFS), Rcspow-
DENTS" S .
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