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after the successful party Was, 50 remiss in . seekmg to, - 1920..

execute it, the plaintiffs might have gathered . fresh e
MIR .-

~courage, and ‘might have after a-certain perlod ihad_"_ ¥ AKBARALL
elapsed from the date of the decree détermmed to ‘Set - A ;;;Ut
up again a tltle in themselves aoramst the successful - oA .

party in that- sult . But we have no: evidence of that,
<and certamly there i ismo - ‘evidence that-they took that
attltude before the 1st” August 1908. But we think
that it Would require very strong ev1c'lence indeed’ on:
the parb of alosmg party to acquire a fresh title by:
~adverse possession against the decree of the High Court .
o1 of any Court, and he would ce1tamly have to-act
_ in such a way" that the paltles mterebted could have no -
- doupt whatever with regard to his motlves in" order
“that they might be enabled to bake proper steps to stop
time from: running. But in this case although the :
executlon of the decree in Su1t No. 96 of 1895 was
barled by timie, yeb as 1a1d down by -the. late Chief -
,J ustice.in Bala v.-Abai®, although the remedy may
- be: barred..the right remams We therefore think
$hat the decision of the learned District Judge Wag cor- -
rect ‘The appeal fails and must:be dlsmlssed with. costs.

Decree conﬁfﬂmed

. J.G.R.
m (1909) 11 Bom. L. R. 1093 :
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Befow Sir I\Tormcm Macleod Kt.; Chief Justzce, and BI7 Justzce Heaton -

BA‘\IOHA\IDRA KOLAJL -PATIL AND ANOTHER (OBIGINAL PLAINTxFFs),‘ - _1})20.
- APPELLANTS . HANMANTA aN§D A\IOTHER SONS AND HEIRS OF’ THE Jdnua;{y 7.

-‘ pECEASED LAXMAN warap DAGDU KAD &SKAR AND OTHERS (ORIGWAL i
" DEFENDANTS), RESPONDE\ITS" S :
"Wzthdmwal of suzt—Suzt for v erlemptzom—Pez mission to wzthdra.w on condztwn'
 that a,fresk suit to be brought wztkm two Jears—-New suit: after ezght years
o —-Lzmztatwn : :

e S_econd Appeal No. 195 of/1918;‘ .
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-$920. . - " The plaintiff filed a suit to-redeem a, mortgage, biut not ‘wishing to proceed?“:
= Wwith the suit, he was allowed to withdraw it ‘with permission to bring a- fresh,

RAMCHANDRA suit prowded that such su1t was brought v\athm two yeals from the daté-of the’
Korany - S
Convy, ol"der The neW suit was brou"ht elghﬁ years after'the order for. w1thdrawal of” "

HANMAI\T& _suit. It was dlsmxssed by the lower Courts on the. ground: that the plaintiffs: o
" had not comphed with the condmons imposed by the order. -On appeal to. the
ngh “Court, *

Held, that the ordor for withdrawal 0f suit imposing & limitation of twor
years was érroneous and it would not hffect the plaintiff’s’ rlght to redeem .
dumng the pel‘lOd of hmltatmn allowz,d by the leltatwn Act.

: SECOND appeal adamst the decision of C. V Vernon
Dlstnet Judge, Ahmednagar confirming -the decree 'y}
passed by V Gr Va1dya Subordmate J udge at Rahum

- Buit for redempmon

‘The property in suit originally - belonged”to‘lﬁhef
Aplaintiﬁ“.’s grandfither. He sold :it to the defendants:
by a sdle deed, dated the 18th October 1902. ‘In. 1914‘,
" the plalntﬂfs filed a suit for a declaration’ that the’ sale
‘deed in suit represented a mortgage transaction and ‘..
prayed for accounts under the Dekklnn Agncultunsts
Rellef Act, 1879 ‘

The defendants contended inter alza that the transace
tlon was a bona fide °ale for ‘a vaIUable cone1de1at1on v
that the plammﬂ's had ﬁled a Suit No. 290 of 1905 for :

| ‘the same reliefs as were claimed in this suit ; that ‘the-
. suit was: allowed to be withdrawn - on cond;tmn that-
“the new suit should be filed within two _years and *hat '
~ the costs of the defendants in that suit should. be pald
before ﬁllng the new suit ; ‘that thls cond1t10n Was nob
’ carrled out and hence the su1t was bau’ed

The Subordmate J adge found that the sale deed Wasv
really a mortgage transacmon as alleged by ‘the-
plammﬁs but dlslmssed the- pla1nt1f£s suit as, t1me-
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Zbaned on ‘the glound that 1t was not- brought Wlthmf -

the tlme allowed by. the Wlthdmwal order .
011 appeal the Dlstrlct J udge conﬁlmed the declee.j*
P]ammﬁs appea]ed to the ngh Oourt
P V. szsun, fot the appellants

B. . Desaz Wrth P, V Kane f01 respondents Nos. 1

vand 2.

MACLEOD ¢.J. --—ThlS Was in’ eﬂ:’ect a redemptlon'
suit filed by the plaintiff in 1914 to 1edeem and recoveér

plope1ty mortgaged. in 1902. Tt appears -that the

plaintiff filed Suit No. 220 of 1900 to redeem the mort--

gage, but not WlShlIlg to pr oveed with that suit he was
allowed to withdraw it with permission to bnng a
,fresh sultvprowded that such suit was brought within

tvvo years and that the cost of defendants in that smﬁ
were first paid. - This suit Was brought eight years after v

‘the withdrawal, Hand the plaintiff’s -suit has, therefore,

been dismissed on the ground that he’has not complied
with the. conditions imposed by the order allowing:
" him to withdraw the first suit. It appears to us thatthe

~Clourt has failed to consider what was the nature of the

‘su1t filed in 1905, -Itisalso possible. that the consider-

~ ations Wlnch 1nduced the Full Bench to decide the.
case of Ramji v. Pandharinath® had not been, récog-
nised in the previous decisions of the Indian Courts.

The eﬂfect of the order made by the .Conrt in- the- pre-
- vious suit was to restrict the period of hmltatlon which.

is allowed by law to « ‘mortgagor to redeem. So long

' 1920

n

: RAMCHANDRA

KOLAJI ;

/ HANMAI\ TA.

as it had not been decided that there was no mortgage

- at all then the relationship of mortgagor and mortgagee-

existed. The law allows a partlcular period to the
E mortgagor-w1th1n which he can redeem the 1n01 tgwge

) (1918) 43 Bom 477,
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{[‘he mere fdct“ that he ﬂles a su1t to !redeem and;;

A ,.fhen either abandons or Wlthdraws it will not depnve .

Jim of his right to redeem It is-only When there hasg.
been a decision that there was no mortgage at all that
-1t necessarily follows ‘that the right to redeem fallg
to the ground.” The résult, therefore, of - the declsmn.
of-both Courtsin this case would be that. although. it-
has never been decided that: the plaintiff is not a mort—i
‘gagor, still he has no - 11ght left inhim to redeem the
property, and that on general pr1nc1p1es must be wrong."
Therefore, in my opinion, the view.  taken by the
].ealned District Judge of the “order made in Suit.

;No '990 of - 1905 was erroneous, for the Court bad - no-

powel to make an order which affected the plamtlﬂ’ .
right to- 1edeem ‘during- theé - pcmod of - 11m1tat10n‘_
"Aldowed by the Indian’ leltatlon Act. ~ We set aside
the ‘decree of the lower appellate Court and remand;

‘the case fo1 ﬁndmws on facts Costs costs 1n the, cause G
¢ - .

- JIpATON, J.: he only matter of 1mpor’mnce Wlthff
Whlch we are’ conc&med is whether the present smt 1s}f:
:beVO*ld time. - The plaintiff who brought an edrher’f.
suit for redemption had been allowed to- w1thdraw that
suit with leave to bring ‘another, provided he brought .
that other within two years. .He has now _brought;
dnother suit for redemptlon but he has not. done 0
jivnthm two-years; he has indeed allowed eight yeéars to -
elapse.. Apart from any other matter whatever, having"
regard to ‘section 374 of the Civil Procedure’ Code of
1882 which lays down that the law of limitation is not;i
ﬂaﬁected when leave is-given, I should say that 1t. ‘was
not open to the Court to impose a limitation of two’
.years. -Consequently I should hold that the suit is-
“within -lime. My Lord" the Chief Justice has dealt -
- with another aspect of the case, namely, that the right-
" to brmg a suit for redemption is not 1ost S0 long as
there has not been the demsmn of.a Court agamst the -
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:ex1stence of the relatlonshlp of- mortgagor and mort-  19%0.-
gagee. - No doubt that in general is o, but I.do not «at '

* RAMCHANDRA

present myself wish to’ e\press any opinion ‘Whether A‘éﬁﬁf e
supposing a plamtlff brings a suit for redemptlon and .
ANMANTAZ

abandons it, ‘he would then have, or would not have, a A

right to bring a fresh suit for redemption. = The parti-
cular, matter before is can be disposed of, I thlnk with=:
out e\pressmg an opinion on that pomt I agree that:
‘the cage should be remanded “to be determmed by the ..
Court of first”appeal on its merlts. “Costs costs in the
cause. 7 I ‘ '

Decree wreversed
cmd case remanded

J. G R. g

Z"APPELLATE CIVIL:

Before Sar Norman Mowleod Kt C’kzqf Justwe and M ” Justzce Heaton.

k IKALLANGO\VDA BIY NANGANGOUDA PATft A\ID OTHERS (ORIGINAL . 1920 )
PLATNTII‘FS), APPELLANTS v, BIBISHAYA xox SHAH MAHOMED KHAN January 7_
" ALIAB’ APPASAHED JAHAGIRDAR (AND' OTHEBS (ORXGINAL DEFEND-
: A‘»ITS), RESPONDENTS, ‘ - » St
Indaan Lmutatwn Aet (IY of 1908), Schedule J*Artzcles 123. anil 144—-‘,4
= Mahomedan law—Joint_ property—Properly devolving on' sons on 7" ~
dwth—One of the sons selling his-share to a third person—Suzt for pam-
tion—Property - held by sons’ as tenants-in- co,nmon—sze to run when one
co-tenant excludes the other from joint property. -

- TPwo Mahomedan brothers M and’ G succeeded to their father’s propcrty

" according to Mahomedan. law. G mortgaged his share in the. property to
plaintiffs and eventually sold the equity of redemption to them. *The plaintiffs
gied to fecover possession of G's share by partition. The trial Court (ﬁsmxssed ‘
the suit as txme-barred under Article 123 of the Indum leltatlon Act, 1408,

Held, thai the proper article apphcable would be Article 144 0f the Limita-
tion Act, as the plaintiffs’ suit was in terms a suit to bave partitioned property
Whlch the two persons were holdmg as tenants-in-common. -

e First Appeal No. 108 of 1915
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