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A.PPELLATJ:& CIVIL

Be/ors Szr Norman Hacleod, Ké Chief Justice, (ng M. Jusiwe g
H eaton.* -

MIR AKBARALI WALAD MIR INAYATALLI AND OTHERS (OBIGINAL PLAL\T—;
1FFS), AppELLANTS .- ABDUL "AJIJ waraD MIRASAHEB' -JAHAGIR-
DAR axp ANOTHER (ORIGINAL DEFE\IDA\ITS) RnsPoNDst '

' Lzmztatzon——Adverse possesswn—Decree—End of adv_mse possesszbn' by },’hc% :

passmg of the decree——-Possesszon prior to decree cannot be tacked to.
poasesswn after - decree—Party wishing to acquire good title by adveme{

"\ posséssion must -start _afresh ajfter the decree~ Ezecution— Execution time- .
barred—Right to"recover jmsseséion not barred.

"The deﬁ‘mdants had blought Suit NO 96 of 1893-ag aint the plalntlff for &
declaration that they were entitled toa half share in-the right to manage a
_Devasthan- property... The plamtxffs then.” pleaded that they Were solelyi
- entitled to {the mamgement asg they were in adverse possessxon for over;
twelve yeats prior to the suif. It was however held that the plaintiffs’ adverse'

'possessxon .commenced only from 1885, and a decree deelarmg the ]omt

: management of the plaintiffs and the defendants was passed on the’ Tth' J uly;

. 1896. - After the decree, the plamtlffs remained 1 In possess 1on and the defend-:

. ants took no active step 16 execute’ the deuree in the1r favom untif they erle'v‘f
" let into possesswn by the Collector’s order dated the 1st Aurrust 1908. Thel

' plaintiffs, thereupon, brought a suit in 1912 to establish their sole rlght tof

manage the Devasthan property, allegmg hereditary right and ancient and im:,
» 'memorxal eustom and contended that by non- executlon of the decree ,‘m
-Suit No. 96 of 1893, they hecame ent\tled to- tack on the period of adverse”
possession before the date of that decree to the penod after the decree therebv"S
) acqumng an absolute title by, adverse posqessmn «

" Held, (1) that the decree in Suit No. 96 of 1893 put. i ~end ‘to adverse
possessmn on 7th July 1896 ; (2) that althoufrh the exeettion of that decxeev

~“awas barred, the r1ght remamed and: therefore the plaititiff could not . get absolute

itle by adverse possession.
Bala v. Abaz(l) rehed on.
The perwd of adverse possesswn is calenlated for the benefit of the par ty

'. settmcr up adverse. posséssion ; and if he .lofes, then there is an’ end of that '

N penod and he must, if he’ wxshes to acqmre a good tltle by adverse possessxon -

- start afresh afte1 8 decree

iR Seeond Appeal No 24; oﬁ 1919
;@ (1909) él Bom. L“m1093

-
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SECOND ‘appeal agamst the demsmn of O V: Vemon

“'revelsmg the decree passed Dby K. H. KlI‘kH‘e FlI‘St
;Class SubOJ dmate J udﬂe at Ahmednagar

Su1t for a declalatlon of rwht to’ manage plopelty

‘Ahmednagar District” was’ granted in Tnam to6 the
Pirjade family of Ahmednagar for the mamtenanee of *

‘the expenses of the Devasthan of Hajrat Pzr Bara

‘Imam '

Tn 1853, the Inam Commlssmnel by his demsmn re- -

Véogmsed Mir Meheralli (plamtlif’s ancestm), and three
“others Mir -Kasam, Mir Abutalé and Mir H‘udal as
Pir-Jada co- shazels Dlsputes arose between these
"co-sharers’ reoardmg the’ management of the village of
“Usthal md in 1893 Mir Haidar. filed a Suit No. 96 ot
1893 - agalnst ‘Mir. “Meheralli-and others’ claiming -a

“declaration that he was entitled to a half shale “in the -

' right of management of the Devasth‘m property in’ suit:
Mir Meheralli defended the sult mainly on the ground
- that Mir Haider’s right was barred by the -adverse.and -
fexcluswe en]oyment of the right by Mir Meharalli for
over twelve years. . It ‘was held that Mir Meheralli’ 8.
‘adverse enjoymen't of right of management commenced
in 1885 but the su1t being filed wikin twelve years from

that date,. the adverse right was not complete.r A -
‘decree Was therefme passed in-favour of Mir Haidar -
declaring that he was entitled to a share in the manage-

‘ment ‘aloig- W1t11 other sharers.  This idecree was
_confirmed in appeal by the High Court on the 7th
J uly 1896

Afte1 thls decree ‘was’ passed the plaintiff Haldar

presented a Darkhast No. 872 of 1897 which was dis--

missed on the 12th’ July 1898 for default in «paymg
‘process fee.. Mir Haidar. died in 1902 and theleafter
‘his heirs did nothmg to, e‘xeeute the decree.
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er Meheralh contmned unlnterruptedly in manage—;

his death the plalntlffs entered into the . manacement

- in their own right and under the will of Mir Meheralh.:

 -ABpUL .

Ay, - --and while their vahiwat was going on, plaintiff, No. 1’ 4

cousin. Mir Hayat Alli made’ an- application- to - the;

: Couector praying that he may be appointed manager of
‘the 'village.” The -Collector caused an inquiry. to be

made and -by his order ‘datéd the 1st August 1908
appomted a board for the management of the Jahaglr

_,'Vlllage and of Devasthan Defendants Nos 1 and: 2

‘ Wele the membels of t111s board

The plamtlffs therefore, ﬁled a sn1t m 1912 for ag

"deelaratlon that the plalntlffs have a right t0 collect
“the revenues of the Jahagir~ village - of Usthal ' and t0.
- have the vahiwat of and manage the: sald v111age

~according to 1mmem011a1 ‘custom ; that-the’ board of

management appomted by the Collector for the vahlwat;

- of the Jahagir village being derogatory to the ]olrannt-;;T

"Jff’s ancestral rights.of vahiwat of the said Vﬂlage was:

111e<ra1 and for a declaration that the appomtment of the-

- defendants Nos. 1 and 2 on the'said board of manages:

ment by the Collector was 111ega1

The defendants eontended inter alia that the sult Was\l_;

fbarred by res judicata by reason.of thé decmon in

Suit No. 96 of 1893; that the defendants’ Tight . was

‘recognised by the decree in the said suit and. tlmt they

~were entitled to maintain the possessmn Whlch :they

F

'obtalned under the Collector s order

»

The Subordlnate Tudge held that plaintiffs’ heledltary§

:rwht “was not proved, but. that they had acquired a

right to manage the village by adverse possession owmg -

“to the non-execution of the. decree in Suit. No. 96, of

1893. - He; therefore allowed the plaintiff’s cla1m. T
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- On appeal; the. Dlstnet J udge reversed the- “decree
and dismissed the suit on the ground. that the barring
~of the 11<Tht to. .execute the decree, did nob extmgulsh

‘ the rlfrht to possessmn Bala V. Abmm

The pla1nt1ffs appealed to the ngh Court

Weldon with J. G: Rele, for the appellants —Weo
submlt that the title of the plalnmﬂs to manage the

village had become complete by long and, contmuous'
-adverse enjoyment of the right.. Our adverse possession
‘had commenced from 1885 and the same had eontinued

.and remained unaffected i in spite of . the . decree in Suit

No. 96.0f 1893 as the same was never executedat any

‘time within twelve years. The barring of the rlght to.

executlon of the decree obtained by the defendants also

‘extinguished their 11rrht to possesswn sectlon "8 .

Lumta’mon Act

_ The authomty of Ammta Rav;z v. Shmdhar Nara-
JCMZ(z) relied on by the lower Court, ouly says that so
B long as there is a decreealive and capable of execution,

the possessmn cannot become adverse. In our case how- .
‘ever, the High Oourt decree, dated TthJ uly 1895,became .

incap able’of execution, three years later Le., on 7th July

1899, s0 that the adve1Se possesswn Whlch had continued "
to run from 1885 became pelfected in 1899 by non-
~execution of the dec1ee and thelefme in 1908 thev

.defendants had lost all right to the proper ty.

‘The case of Bala v. Abai® is also’ dlstmwmshable
from the facts of the present case, though it is no doubt

held in‘the case thatthe b‘urmﬂ Qf the right of execu-

. tion does not: extinguish the- 1101113 In this case the-

effect. of holdma the p10pe1ty adversely before the
passing of the de01ee and its consequentml effect by

non—executlon of the decree 1s not cons1de1ed Our

mﬁ%%anxLR1%3 @uwawsmpmzﬁ*
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:1900-*_‘ submlssmn is that by snon—executlon of the decree it
- must be cons1dered a§ if it was’ never passed and thefi
' vadvelse possessmn Whlch had commenced in 1885 Was;

g »complete
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8. R Bakhale for’ the- r‘e{spo_ndents, ‘ not;"caliédjf

- upon.

MACLEOD C.J.:—The. plalntlﬁs brought thls suit toZj

estabhsh their sole “right to manage the Devasthan' of"
~ Usthal, alleging’ heredltaly right and ancient and‘,
1m1nemor1a1 custom; agamst defendants Nos. 1 and- 4 as;
'vlepresentlng a board of management elected by VdI‘lOIlS;
“Jco- sharers under the ‘Collector’s order of z3rd March
- 1908. This -question = appears to -have been. demded‘
- against the plaintiffs by a decree of the I—I1gh C‘ourti
" in Suit No. 96 of 1893 which was passed on the 7th July
: ,1896 Apparently -after the _decree was passed the
‘_p1a1nt1ﬂfs remained in possessmn and nothmg Was

actually done by the other side to- get 1nto possessmn

~ until the Collector s order. of the Lst- August 1908

It ig suggested in the first place ‘that, the plalnmffs
can tack on the pemod of adverse possession before the?}

‘decree in Suit No. 96 of 1898 -to the period after rthe';
.decree 's0 that thev acquned an absolute title aftel‘}
twelve years from the date of the original possesswn

Thatis an argument which we cannot accede to. Them'
period of adverse possession is calculated for the benefit’

~of theparty setting up adverse possession, and if hé loses,”
_ then-thiere is an end of that period, and he must, 1f he
‘wishes to acquire a good titlé by adverse possessmn :
‘start afresh after the. decree.  But we cannot.- plesume«
‘since thedecree waspassed by the High Ooult on the 7th‘
“July 1896 that the plalntlﬁs in thissuit determined. at once-

to hold adversely to the successful party, and in. effect

in " contempt -of “the decree’ of the H1gh Cou1t Ik
'1s qu1te possmle after the decwe had been passed and.
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after the successful party Was, 50 remiss in . seekmg to, - 1920..

execute it, the plaintiffs might have gathered . fresh e
MIR .-

~courage, and ‘might have after a-certain perlod ihad_"_ ¥ AKBARALL
elapsed from the date of the decree détermmed to ‘Set - A ;;;Ut
up again a tltle in themselves aoramst the successful - oA .

party in that- sult . But we have no: evidence of that,
<and certamly there i ismo - ‘evidence that-they took that
attltude before the 1st” August 1908. But we think
that it Would require very strong ev1c'lence indeed’ on:
the parb of alosmg party to acquire a fresh title by:
~adverse possession against the decree of the High Court .
o1 of any Court, and he would ce1tamly have to-act
_ in such a way" that the paltles mterebted could have no -
- doupt whatever with regard to his motlves in" order
“that they might be enabled to bake proper steps to stop
time from: running. But in this case although the :
executlon of the decree in Su1t No. 96 of 1895 was
barled by timie, yeb as 1a1d down by -the. late Chief -
,J ustice.in Bala v.-Abai®, although the remedy may
- be: barred..the right remams We therefore think
$hat the decision of the learned District Judge Wag cor- -
rect ‘The appeal fails and must:be dlsmlssed with. costs.

Decree conﬁfﬂmed

. J.G.R.
m (1909) 11 Bom. L. R. 1093 :

APPDLLATE CIVIL

Befow Sir I\Tormcm Macleod Kt.; Chief Justzce, and BI7 Justzce Heaton -

BA‘\IOHA\IDRA KOLAJL -PATIL AND ANOTHER (OBIGINAL PLAINTxFFs),‘ - _1})20.
- APPELLANTS . HANMANTA aN§D A\IOTHER SONS AND HEIRS OF’ THE Jdnua;{y 7.

-‘ pECEASED LAXMAN warap DAGDU KAD &SKAR AND OTHERS (ORIGWAL i
" DEFENDANTS), RESPONDE\ITS" S :
"Wzthdmwal of suzt—Suzt for v erlemptzom—Pez mission to wzthdra.w on condztwn'
 that a,fresk suit to be brought wztkm two Jears—-New suit: after ezght years
o —-Lzmztatwn : :

e S_econd Appeal No. 195 of/1918;‘ .
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