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' MATRIMONIAT JURISDICTION:

"Before Mr Justwe Marten

2 " DAISY AMELIA BORGONHA (PETITIO\'ER) v, WILI‘RED CHURCHHILLQ

BORGONHA (RESPONDENT)’*’ ‘

‘Dwmce—-Petztzon fordworce by uzfe——Husband and’ u,y"e not lwmg togetlzer buf

._separately from each other at the date of the petztwn—- Hzgh Court's 7urzs-:
o diction to hear the petition—Indian Divorce Aet (IV of 1369), section 3 (1)—:

o Pmctwe and procedure of the Bombay H zgh Court.

: Under the Indian Dworce Act the ngh Court has Jurisdrctron to hear a;

L»petrtron of divoree if both parties are - 1es1dent within “its - ]umsdrctron at the:
- time of the presentatlon of the petltlon nntw1thstfmdmg that the “parties wele,
*then resrdmtf separately and not togethe1

The Word together in section 3 (1) of the Indmn Drvorce Act’ crove rns~
only the words *‘ last res1ded " and not the word ** 1e51de '

’ u\Duraml v. Dz;mnd(l), referred to ; qu'_er v, Xavier(z), n_otf f_olplewed.-‘

oy - ) . . - - e

- The practice of the Bombay High Court. has- been to aécépt as 'éufﬁciex‘)'}‘

foundation for.the jurisdiction a residence of both partles wrthm the’ Jurrsdxc—-;

tion at the time of the filing of the petition.

I

PETITION for.divorce.

. The petitioher Da1sy Ameha Bmgonhm Was Iawfully
married- to the respondent, Wllfred Churchill Borgonha:

“at Agra on 31st October 1898.

Trom and after the said 1n‘ernge the pet1t1oner lived:
and cohabited with the respondent at J hansi, Nowgong,‘ -

 Meerut, Rurki and lastly at Muttra’ until about ‘the:

. year 1906

The petltloner and the respondenthad an 1ssue 11v1ngt, -

‘_of the1r marmage, one daughter born about 1906

. fQ0.d. Matr1m0n1a1 Jurxsdlctlon No 2927 of 1919
-'m‘(1870) 14 W.-R. 416. ' @ (1892).P. J. 153- i
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The petltloner alleged mter alm that the respondent .
was guﬂty of cruelty towards he1 She: furthel alleged:r

that  the - respondent had ‘been’ gullty of desertion -

of the petitioner and her daughtel without reasonable
excuse for-about’ twelve years since ‘they last resided:.
. together at Muttra and had dnmng that interval com- .
~mitted adultely with various women.  On. account of
- her poverty and fallure to trace the 1esp0ndent during his -
~ movernents from place to place the petitioner could not -
" take proceedings agamst the respondent f01 a conS1de1-\‘
able pemod : : : '

Ab the t1me of the plesentatlon of the petltmn the
pet1t1oner and the 1espondent were living sepalately in.

Bombay, the respondent being employed at a Hospital '
~in Boinbay, and subsequently employed in the Royal ‘
‘, Indlan M'mne Bombay, on boald one of their vessels. =

K y’

The pet1t1oner m ter alza played (a) thf\t the Court

might decree a dissolution of the marriage. between the-
petltloner and the respondent .(b) that the respondent .

* be ordered. to-pay to the Dbetitioner such <sums. ag ‘the

Court mlght think fit-and proper for permanentahmony

‘and for alimony pendente lite, (¢) that custody of her
" minor daughter be glven to her and (d) that the respond- )

ent be ordered to pay adequate sums to the ‘petitioner-
for the malntenance and educatmn of the daughter.

- After the bulk of the evidence had been recmded the

" the case was adjourned f01 furthe1 algument on the‘

~ point of ]LII'ISdICthIl

Campbell for the pet1t10ne1

" The respondent did not appear

MARTEN, J -—T111s is'a wife’s petltlon for d1vo1 ce on:

- the ground of her. hnsband’s adultery, cmelty and

desertion.
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_‘tlon .of the followmg words in section 3 (1), v1z =l
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The case is u*ldefended but raises a questlon of some.

' importance, viz, Whether ‘this Court has ]uusdwtloni

to-hear a petltlon Whele the partles last resided togetherf_:
outside the. 3uuschct10n “but at the date of the pet1t10n'

. are residing within the ]UllSdlCthIl separately and not .

together. This depends’on the directions given 1nﬂ
‘section 3 (1)-of the Indian Divorce Act (IV.of 1869) as
to.which High Court petitions under that Act are to be-
plesented o o o
The pomt was not ra,lsed until after the bulk of the
ev1denoe had Been taken. "I Wlll’accordm(rly deal. W1th

~the matter in the same ordel and state the facts ﬁrst S

The parbies are . domlclled Anglo-Indlan Chllstlans

3 ‘of the Protestant faith. They were married ab Agla on
“the 31st of October 1898. They: resided at various places
" after their marriage and finally at Muttra, Whlch was

the last phee where the parties resided togethel ‘That
place is outside the ]uusdlctmn of this Court under the

,Ind1an Divorce Act. There is one child of the marri- ;
- age—a daufrhter now aged thirteen—and she is and has-;

for many years past been mamtumed by the petltloner.fz

- [His Lordsh]p after defdmc with the evidence found

‘ tne charges of adultery, desertion and cruelty proved
‘ He then proceeded as follows :—].

~That brings me to the point of 3ur1sd1ct10n Whlch I\'

- have referred. to. That depends oni the true construc-»

R

|74 In this Act unless there be somethmg repuanant in the subject or con—"

i"text In the case of any petltxon under this-Act, * ngh Court " is that one
s-of the-aforesaid Courts within the local limits of whose ordmary appellate juris-;

diction, of of whose jurisdiction under this Act, the husband and wife’ resxdeb

i or‘last resided together

 What ‘then i8 the meaning of thé concluding: sentence?

. Does the word “ together » govern the word reside ” ”

as Well as the Words «“ last res1ded )’ or does 1t onlyv
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govern the Wmds “ last resided ” ? If, f01 1nstance'
the cencludmﬂ sentence was Wutfen out in full; ought

it to run “...within....whose ]urlsdlotlon the husband

; and wife 1es1de together, or last resided together ™ orh
should it run “...within...whose...jurisdiction...the hus-"

'«band and . Wlfe resade or the husband. and wife last
1eS1ded togethel

Now I thmk one vevy cocrent 1eason for not makmg'
the W01d “together” govern the word “ 1es1de is that;A
one can hardly imagine-any case in which the, husband *

and wife would be 1es1d1ng together at.the date of the

,‘presentatlon of a divorce petition., For one thing, to-
do so would almost inevitably raise the strongest sus-.

picion of collusion or connivance, and lead to the peti-
tion loemﬁr dismissed. For instance, a wife’s  petition
‘must depend on adultely plus e1the1 desertion or cru-

'elty Obv1ously in no petltlon founded ‘on- desertion -
could the parties'be living together at the date of the -

petition.. And itis dlfﬁcult toimagine any casé in'which’
a wife who is charcrmov her husband ‘with adultery and

‘cruelty, Would still . ‘be 1eS1d1ng with him. On the-

other hand, it would be. quite nataral, T think, for the
Leglslature to found a jurisdiction on.the presénce

within the ]llllSdlCthIl of both parties at the date of.
the- presentation of the petition.- Prima facie, thls

Would be the thost convenient forum to try the case.

X It is tme that an alternative is glven But one can -

well undestand ‘the Legislature giving a pet1t1011e1
the alternative of bungmg the suit within the juris-
diction of the’ last matmmomal residence, and that the

‘Legislature should i in effect select this as the sole juris- "
diction in cases where at the date of the petition both -

partles were not 1emd1ng within the same ]urlsdlctmn

Lookmg at the sentence from a purely grammatical
point of view,-I think it by no means follows that the-
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~W01d “ together governs ,.“1e31de If the, prmter
. had put a comma after the word re51de 6 1) Would I
. take it, be clear that “ together’ » Would not. govem
e remde " But whether or no- there is a comma 111

the orlgmal Act, Ido not-propose to let my - declsmn
depend on the punctuatlon which the printer thought

" fit to adopt

" The authontles on -the pomt seem. vely meagre,

" Despite an adjournment counsel has only been able to-

_produce two cases réally in point. These cases differ
_in ‘their conclusions and are -decisions not on  sec-
~tion 3 (1), but on . s1mllar dlrectlons in section 3 (3) Wlth
. reference to Dlstrlct Courts '

The ﬁmt is Durcmd V Dumnd 5 a decnswn “in 1870*
by & Bench of three Judges. in Calcutta, confirming. a

“decree of the. Recorder of Rangoon, which dlssolved a
~ marriage on the husband’s petition. Ay the Act then:
" stood, the Recorder of Ra,ngoon was the “District J udge” :
_in Pegu within the meaning of -section ‘3 (2) and (3).
- There, at the date of the petition, the husband and

wife were both livirg in Pegu, but' in different ’p‘arts;:

. of Pegu. There is nothing whatever in. the report to&z
‘show that the parties last resided together within the:

jurisdiction of the Rangoon Court. On the. ‘contrary, *.

~ the only matrimonial residence mentioned in the report-
" is Madras. The judgment states at the outset the sepa- -
- rate residences in Pegu at the date of the “petition, and
. mext states that the case is -a very clear one. Then,,;
- after setting outcertain otherfacts the learned Judges: say. -
 that the jurisdiction is’ clear from the record; but the

Recorder ought to have stated m his judgment’ the,f

. facts on which that ]urlsdlctlon was founded. . Thef
"+ learned Judges do not specifically mention the. pomt 3

have to decide, but it is clear that their ‘attention - Was»‘

@) (1870) 14 W. R. 416,
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,,-expressly dravvn to the questmn of ]llI'lSdlCthIl and. -
“that they thought the Court had jurisdiction in  that
“case. This dec1s1on must, T think, have been based
on the separate remdences Wwithin the 3ur1sdlct10n at

- the'date of the petition: - Otherwise the learned J udges |
. would have committed the very fault which they attri-
“buted to the ‘Recorder, viz., not stamng the facts on

~which the jurisdiction . /rested 'In my opinion, the
- case-is an’authority in favour’ of the present petitioner.

The. other case is one in 1892 on the Appellate Side of
" this Courb ~where by majority of two to one the Court
“held that the word together ” governs the word “r
side ” in.section 8. They accordingly reversed a de01ee
for dlssolutlon of a marriage which had been passed
by a mofussil Court. The case is Xavier v. Xaviert),
There Mr. J ustice Birdwood and:Mr. J ustice Telang held
that there was no jurisdiction to hear the petltlon but
-Mr. Justice Jardine thought there was. The facts were
‘that at the date of the petition the husband was in jail
at Nagpur and the parties last cobabited at Bhusawal
which is outside the jurisdiction of the Nagpur Court, °
Curiously:-eénough, Mr. Justice Telang is the only J udge

who mentlons the extreme improbability of the partleg _

re31d1ng together at the date of the petmon, and even
he only refers to the case of desertmn. - He says :—

“ But the hvmg together seems to ms to be the 1mportant matter, 1 pre-
sume the words about ‘ last residence’ were introduced to meet such cases

. for instance, -as where the husband, having deserted the wife, there is no -

juarisdiction possible” based on a present residence together ; while, it may be-

‘assumed that husband and wife must have lived together. somewhele after

' mamage, and the jurisdiction would in such a case, therefore, go under the-

words  * last . resided”’ to the Court of the place where such living' took

~ place. 1 think this is what was intended, and I do not see any such serious

inconvenience resulting “from this constructwn as to lead one to suppose that it.
~cannot have been mtended " - :

:mﬁwﬂamxm.f
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?ﬁjl}??O-" - If 1t had been really preqent to the mmcls of_ the
e lealnecl Judges that the Levlslature could' never have
B"?‘ﬁ@“, contemplated the partles living together at the. date. of

BoraoNEA. - {11é petition, 1 do:not think Mr, J ustice Telang and
. Mr. Justice Budwood would have arrived at the conclu-’
“sion they did.” It may be that the Court chd not have
“the advantage of any ar, gument from councel or had

only an 1mperfect argument ; and this: Would seem to
‘be borne out by the fact that Durand v. Dm"omd“) was.
not méntioned by the Court, while on the other hand
. the case of W’mgrove v. ngmve‘*’ on .the nexp page
was relied on by’ Mr. J ustice Jardine. qurove V.
“ngrow@) is, however, clearly dlstm(ru}shable for, as
';1s pointed. out: by Mr. J ustice Birdwood,. one of the
the part1es there was 11V1ng outside the ]umsdlctmn at-;
the’ date of the peu1t1on Theé only jurisdiction av‘nlable
“therefore, was that of the *“last 1es1(lence together

As regards the questlon of 1nconven1ence 1eferred to
_fby Mr. Justice Telang, if the Bombay ]ur19d1ct1on is
not.available in the present case, the parties and their -
_witnesses would have to tr uvel over 800 miles fr'om
. Bombay to get their suif dec1decl

. There are two other cases from Calcutta thh have
been mtecl to me. Both of these are decisions - of .
"Mr. Justice Fletcher, viz., Bmght v. Bright® and Gzor—
“dano v Giordano®. Nelther case deals expressly W1th
the point. before me, and the actual decisions. are\
5 1r1elevant The latter case Would however be 1elevant
it Shillong in Assam was outgide the ]urlsdxctmn o‘i
“the-Calcutta High Court at the date of the presentation
--of the petltlon in 1912. " There ‘the parties last cohabit-
~ed. ab Slullong, ‘but-at the date of the. petltlon Were
: l1v1ng in Oalcutta in beparate\remdences The report

‘® (1870) 14 W. R 416.. . (1909) 36 Cal 964
. @ (1870 14 W. R. 416. @ (1912) 40: Cal. 215_‘
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does not show on which particular ‘branch of sectlon 3 7 1920
- the Court Was relying for its ]unsdictlon and as Shil-
1ong appears to be in a Native State, I do not think it Boraonsia
: would be safe to rely on this. case Wlthout further = -Boncoxua;
enquiry as to ‘the facts and jurisdiction. If, however,
- Shillong was then outside’ the 3ur1sd10t1on then the
- case would be an addluonal authority in, favom of. the :
'pbtlthl’lel

- As regards the practice of this- Court, I ‘have miade
_enquiries | from my brother Kajiji, who was Protho-.
“notary for many years, and also.from the present Protho-
‘notary Mr. Malabari. They are both of 0p11110n that the
practiceof this Court has been: to. accept as sufficient
foundatlon for the ]urlsdletmn a ‘residence: of ‘both
parties within the ]umsd1cblon at the time of the ﬁhnfr ;
of the petition. They have further been good enou@h
*to assist me by looklng up the records of recent matri-
. monial cases in this Court.’ These records " certainly
tend to shew that in. some petltlons the draftsmen
" were relying. for. ‘the ]urlsdlctlon on present separate
res1dences within the jurisdiction.  But for the moment
© no case clearly on all fours with the present one has
been found. I may, however, . add that” the - present
- petition was admitted by thé then Acting Prothonotary
" Mr. Patel, and that an order for ahmony under it was
made by my brother Pratt on-the 14th November 1919,
and that the experlenCed counsel who settled -the -
petltlon and appeared at the hearmw was ev1dent1y of -
oplmon that the jurisdiction was clear.
' I h'we considered Whethel it would not be proper for’
. e either to report the case to my ‘Lord” the Chief
© Justice under rule 63 of our High Cour b Rules for -
4 hearing by a Bench of two or more Judges, or. alter-
natively, to d15m1ss the petition having regard to Aavzer'-
. Xamer“’ 8o that’ the question of jurisdiction mlght
S (1892)P J. 158,
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be determined by an appellate Court.” But as there is a:

- great reépeqt to the learned Judgesin Xavier v. Xavier®,

to act on my opinion of the Act, and none- the less 5o

‘because the parties can haldly be in a ﬁnancml posmon
“to stand the e‘{pense of fmthel htlgatlon

The conclusmn therefore Wthh I have arrived at is ‘;
that if both parties are resident within the jurisdiction

at the tame of the plesentatlon of -the petxtlon this.

Court - has ]urlsdlctlon “to: hear it under ‘the “Indian
Divorce ‘Act notwithstanding that™ the parmes Wele

then resuhn sepftrately from each other

That brings me to the 1ast questlon of fact,, v1z,,

‘whether the - pftrmes were then 1e31d_ent Wlthlll the .
. jurisdiction.” "~ -

‘ ['\Hisz‘Lo'rdshiAp then dealt with-facts and found both '

‘partles were 80 resuhng ]

- Mr. Campbell dld subrmt an: alternatwe argument to.
‘me based on certain observations of Sir- Basil Scott in

;NusserwameevWadm v. Eleonara Wadia®, Whlch,.I

“confess I have some difficulty -in understanding. The
argument was that the High- Court preserved its divorce
jurisdiction under section 35 of the Letters Patent;  quite

irrespective of the Divorce Act, -and that, therefore,.
"I was in a position to deal with this Inatter under.
the- Letters Patent irrespective of7 the Divorce- Act.

I, however, pointed out to counsel that- ‘this argumenﬁ.

‘appeared to be inHat contradiction of section 4 of the
' Indlan Dlvorce Act, Whlch p10v1des that

N The ]urlsdlctlou now exerclsed by the High Courts in resp. ect of divorce
‘a, mensa et toro, and in all othet causes suits and matters matrimonial, shall’ be

exercised by such. Courts and by the Dlstrlct Courts subject to the prov1sxons'

in this Act contained, and not otherwise...’

. (1892) P. J. 153, ’ (2)(1913) 15 Bom. L. R. 593. "
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- Further, section 45 of the Indtan I)worce Acb which " |
«embodles the Civil Procedure Code is e*cplessly made;
- gubject to the provisions hérein contamed " -One can- -

" not, therefore, rely on section 20 (formerly séction/17)-

of-the Civil Procedure” Code as if section 3 of the

~Divorce Act did not apply here. “Under theSe circum-

stances counsel d1d not pursue this line of ar rrumenb /

‘Under section 3 the parties here could cleally g0 to the
Court having jurisdiction where the parties last resided
together. I have not, therefore a case to deal with

-where there never was any matrimonial residence, e. 2o
_if the parties had separated at -the Chulch "door and

:nevel lived together 1 say nothing as to ‘the 3a11sd10—~-

: tlon in any exceptmnal case such as that

, In ‘the result I pronounce a decree nist - for dlSSOlu"
~tion of the marriage. I give the custody of the child.

“tothe petltloner and dnect the respondent to pay the
‘costs of the peﬁltloner "Any . application for ahmony
may be 1ef’o to be dealt with-in Chambers.

I WlSh to add that T think it would be convemenb 1f
' all Divorce Petitions contained a definite statement -as
‘$o the’ ]u11sd10t10n relied on.. - This-is very. flequently
' done already, but it- was o1mtted in the present case.

Sohcxtms fcu the _petmoner 3 Messrs . Smetham,
QByrne&Co o R
' Deeree accordmgl Y.
G.G.N. |
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