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) {2) that it m1ght ‘interfere Wlth the duty of the Court

to mamtam the Receiver’spossession. Nelther of these
. conmdera’mons “affects the 3ur1sdlctlon of the Court.
They are matters which the Court can deal with after

" he stayed until it was satisfied that there was no en-
-croachment upon its authorltv, nor attempt to mterfere?
W1t11 the Recelvers possesswn S I

Theref01e it seems clear that leave may be oranted-

‘ ‘aft_er the filing of the -suit, and Mr. Desai with. his -
- customary fairness does not dispute this proposition. = -

~ Accordingly, I make the summions absolute but
direct ‘that pla1nt1ff pay the costs of the summons.
'CounSeI cermﬁed ’ . :

Solicitors for the plaintiff Messrs Unwalla Pheron ‘

,"'shaw & Pappa

; _ Solicitors for defendants Nos 1 and 2 Messr% Payne
' §r Co , . | :

. Summons made' absqlute.
' G. G. N. -

ORIGINAL QIVILJ

Before Mr. Justice Heaton and Mr Justice Marten '

" fTARNANDRAT PUZGHAND APPELLANTS AND PLAINTIFFS #. PRAGDAS{
BUDHSEN, RESPONDENTS AND DEFENDANTS" :

Lontr act-—-Sale and purchase of goods to be manufactured b Y @ lel—Vendoz "

. agreeing to give delivery as and when the goods are received from the Mill
‘—Clontract conditional and not absolute—Vendor not bound to deliver goods
' on failure of the Mill to supply goods—No implied warranty that the 3Ll
awould manufacture and supply goods—Implied condition that the Al would

* supply goods—Condition failing both parties ')eleased from contract——Buyer '

mat entitled to damages,
L
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. On the 26th N ovember 1917 the plamtlffs enteled mto a contract w1th the .

. defendants for the purchase of 864 bales of Dhoties manufactured by a part1-~ .
. cular Mill. * The contract which was -in Gujarati provided: Dehvery by -

the 31st December 1918. Goods to be manufactured (bunto) are sold. " The-
same are to be taken dehverv “of as and when the same may be recelved :

“from the Mill”. The plaintiffs obtamed delivery . of 360 bales, onl)r'
. from the defendants who failed to deliver the balance of 504 bales. The

plaintiffs accordingly sued to recover Rs 70,216-12-9 as damages contendmg .
that the contract was absolute” and that the defendants had committed a."
Dbreach in not supplying the full number of bales 'cgntfacted for, The defend-

:ants pleaded that the centract was- conditional, the condlhon being. that the:

goods were to be delivered to the plamtlffs if they were supplied by the Mill
and not otherwise. The defendants also submitted that they had done every- -
thing in’ their power t6 get delivery of the . remaining bales from ‘the Mill, but: -

- . the Mill failed to supply the same to the defendants. '~ The trial Court'
“held that., the contract was ‘not absoluts but conditional only and hat”
" the plaintiffs were not entitled to claim damages exgept with regard to 23 bales:

which the defendants in the circumstances of’ the case were bound to deliver-

" to the plaintiffs, The plaintiffs - were accmdmgly awarded . Rs. 2,875 a8

damages, but the rest of their clalm was d1sallowed The plamtn’fs}

" Held, by Heaton T conﬁrmmg the decxsxon ‘of the trial Court that the bas
or the foundation of the contract was the anticipation common to both the“
parties to the contract that the Mill would "supply the” goods to be manu-
factured to the. vendor, and that’if that anticipation was - disappointed -the -

- foundation of the. contract dxsappeared and neither party had any claims’
" against the other for damages. : -

Held by Marten J., concurring, that on the true cénstruction of the contract‘

"' the vendor did not warrant” the manufacture :and supply by the” Mill of the~"

goods in question, but that there w'as an implied con‘d_itionllmt the goodss,
were to be manufactured and stipplied by the Mill ; and that if that condition -

‘was not’ fulﬁlled both partles were released quoad those unmanufacturedé

goods. - : E » . L
- Taylor v. Caldwellm F.A. Tamplin Steamsth C’ompan Y, Lzmzted V. Anglo?,

) ;Memcan Petroleum Products Company(z) anﬁ Tmbhovandas v. Nagmdas(s)
 referred to - .

. ~APPEAL from the dec131on oi‘ Macleod ¢ 7. ina
3 commerclal cause,’ substantlally dlsallovvmg the plamt- ,

T

1ﬁs claim for. damages for breach of contract

. O (1863) 3B & S. 826; 122 Eng. @ [1916] 2 A. C. 397.°

Rev.809.. . . @ (1919‘ 21 Bom. L. R 1137
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The plamtlffe and. the defendants were ﬁrms in Bom—

bay carrying or business as merchants and eommlssmn S

kN agents in clo‘nh and cotton

“on the 26th of November 1917, the de fendcmte agreed
“to sell to the plaintiffs 864 bales of Dhotlee of various.
'numbers lengths . and widths manufactured by the
-Bladbury Mills in Bombay. The material portlon of-

~the agreement s1gned by the plamtﬁfs and handed overf

: 'to ‘the defendants was as follows —.

Bales 864 in Words elght hundred and smty-four. If 50r10 Bales'erew

-received more or less, no- objectlon is to be raised. ‘' 8ahi” (allowance) Re. 1

~-.one per bale. (The goods) under manufacture are sold. The same are to be
taken délivery of as and :when the sime may be received from,the’ Mills.

(Delivery) is to be caused to be given -in full by the 31sPof Decembez in the
.year 1918. If you delay taking delivery, “interest,. insurance (chalges) and
go- down rents will be chartred aeeordmg to the Baaar Practice.

‘The defendants allowed the plam‘mffs to keep with
them What purported to be a counterpart Whlch ran fms
follows :— : ' : '

Bales 864 bales in words’ elght hundred and smty~four No ob]ectrori _

. should be taken if 5 or 10 balos less or more are gwen. "Sahi (wllowance)
Re. 1, 1., one Rupee per bale. ‘

Delivery by the 3lst of Decembet -in the year 1918 Bales (gqods) to be,
manufactur ed are eold The - same are to be taken delivery of as and when
. thesame may be receivedyfrom “the Mills. If you delay taking dehv’ery,
" interest, insurance (charges) and go-down rent will be charged according to
) the Bazar Practzce

The defendants dehvered to the plamtlﬁfs 360 bmles
only out of the. sald 864 bales. S A .

) The plaintiffs alleged that from time to tlme they
- pressed the .defendants to expedite dehvery of the
- balance of 504 bales, but the defendants ffuld to do so,
and that by reason of the breach of the said contract
- by the defendants the plaintiffs sustained loss and
damage amountmg to Rb 70, 216-19 9 The plmnt]ﬂe
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- the defendants received from the Mills by the 3lst-
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B clalmed th’tt amount Wlth 1nte1est and costs from thei_

defendants. . : s
The defendants contended in palas 2 3 and 4 of‘

- their written statement that they were under no obliga-

tion to deliver any goods to the plaintiffs save what-

December 1918 that if the plaintiffs: believed or in-
tended that the’ defendants should be. under any such

.obligation, the parties were not ad idem and no con-:

tract was formed between them ; that they in fact did

their best to aet delivery of the full quantity of goods

from the Mills, but in spite” of then endeavours they:
were nmble to get delivery of more than 360 bales. by
the 31st Decembel that they had not‘commltbe_d any.
breachof the contract ; and that ‘the plaintiffs did not

- gustain any loss as they could have purchased in Bom-

bay on lst Jaruary 1919 goods of practically the same

" quality. as those referred fo in thé agreement at a
“price equal to or lower than that they had ‘Lgleed
- to pay. o "

Macleod C J before whom the -suit was trled as

-a oommer(:lal cause held that the contract between the
partles was not absolute but conditional only, the words *
~.of the contract admitting of only one constructlon 7
~ viz., that if the seller did not get the goods from the Mills -

he eould not give delivery to the buyer. The learned
Chief Justice further lield~‘that the defendants had

- done everything in their power to get the goods which

they contracted to sell to. the plaintiffs from the Mills.

. His Lofdship, however, awarded Rs. 2,875 as damages -
“to the plaintiffs onthe ground that the ‘defendants .
“ought to have supplied- twenty—thlee bales more to the

plaintiffs, that being the proportionate. share to which-..

they were entitled on a proper distribution : being .

- made by the defendants among the several purchasers-
: after_.leeelyx‘ng goods from the Mﬂl _The rest of the'f:'
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@1a1nt11‘fs claim was d1sallowed H1s Lordshlp dehver-o:

“ed the followmg ]udgment —_

- MACLEOD, C. J.:—On_ the -96th November 1917, bhe,

R plamtlffs entered into a contract with the defendants

“for the purchase of 864 bales of Dhoties of the Bradbury -

Mills of "various numbers, length .ahd width. The

plaintiffs signed the contract and a counterpart was
kept by them. - The conmaot sagned by the plamtlffs

btates as follows —

¢ (The goods) under manufactme ate sold. Tlie” same are to De taken' deli-

very of as and when the same hay be received from the millk (Dehvery) is to

be completed on or before the 31st December in the year 1918. If you delay, -
%klnw deliver; ¥V mtexest ingurs *mcre ch:uges and godown rent will be charged

accordmg to the bazar practice.”

- The counterpart runs as follows :—
“ Delivery by the 31st December in the year 1918. (Goods) to be manufac-

“tured are sold.--The same are to be taken delivery of as and when the same may-

be received from, the Mills. If you delay taking delivery, interest, insurance
'(ch’tr‘fes) and go-down rent will be charged according to the Bazar Practice.”
There may be a little difference in the words but the
“terms of these two documents are in effect the same.
- It is urged by the- plaintiffs that this is an’ absolute

-contract for the sale of 864 bales which had to be -
delivered by the defendants up to the 3lst December .

1918 whether as a. matter of fact they were manufactur-
ed by the Mills or not. On the other hand the defend-

“ants say that it is a conditional contract and if they .
can show that they contracted with the Mills for the -

~ purchase of these bales and did everything in their

power to get dehvery ‘of these bales and failed to get
) delivery-owing to the default of- the Mllls, then they -
‘are under no obligation, to deliver to the plamtlﬁs any’

more of the bales than those of which they actually got

delivery. - The words” are very similar to those in
another contract I had to construe in a recent case
- with reference to goods to arrive from Europe and to
me it is perfectly clear that this contract is condltlonal
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Ttis open to the p‘xrmes to cont1 act absolutely and 1t is-
open to the defendants to bind. themselves to dehver
‘the goods Whethel they got them:or not.. .But it is
difficult to suppose that any prudent man contlactmm
“for delivery of goods to be manufactured at the date of
_the contract in the future - by ‘a_ third party. Would

" contract to sell those goods absolutely, In my opinion

" the words in this contract admit of only one poss1b1e
_construction,”  The goods are stated to be under manu--
' facture and dehvery is to be -taken by the purchasels

_as and when they are 1eee1ved‘f10m the Mills. It
follows that if the seller does mnot get the goods from‘

“the Mills' he' cannot - poss1b1y give dehvely, and it
“would: require very plain words i in the contract. to bind
him to pay damages to his pulchaser' on account of

non-delivery if he had done everythlng in h1s power to?
get the goods. : RNy

It was mged by Sir Ohunan}al that the defendantsw

‘ mlght be able under the terms of their contlact Wlth‘

__the Mills to get damages for the default of the m111s in-
dehveung the goods: and- that it would seem inequit--
‘able that the defendants might get. damages from the
-mills and yet be exempt from performing their con-

“tract with the plaintiffs. That is a matter which is.

_-quite irrelevant to the issue I have to decide. I'h'ave‘
only to decide what was the contract between the

_ plamtlﬁs and the defendants. They. could contract in.

any way they chose. The plaintiffs have nothing
- whatever to do with the terms on which the defendants.

have contracted with the. mills. - Supposing the defend-
~-ants had bought uncondltlonally and themselves sold -
condnlonally they could mot be likely to adrmt thatf‘}
they could-not recover damages from’ ‘their sellel be-
cause they had not to pay damages themselves e

- In my oplmon, therefore, the defendants will- succeed:‘y*;

if they can show that they:have done evetything =
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thelr power. to get the . goods Whlch they tzontmcted to

_sell to the pIalntL{fs from the mills. Therefore their.

»'contract with the mllls Whlch Sir Chlmanla,l a1gued

‘was relevant is in my oplnlon cleally 111e1evant i;o the

‘i-'questlon L have to try.

to their other purchasers in full. If they had delivered g

~ the proper proportion to each purchaser as they got the

‘bales. from’ the mills,” the plaintiffs’ would have got-

93 bales more. Thelefore there was a breach of contlaot
L as regards 23 bales. I take the difference on the 31st of

Decembm to be annas four pies six. That comes rough- 7

¢

1y to Rs. 2,875 for the 23 bales. Mr. Desai argued that -

the defendants had not proved -that they had done

‘everything they 'ce{lld ‘to get the contract goods from

~the mills. But I cannot see that there was any default
on the part of the defendants. Delivery under the

, ‘contracts went on in -a normal fashion until April 1918 .
when the mills employed ‘over 300 looins on. Govern-
ment work.. Whether the defendants could have sued -

" the mills for breach of contract is a. questwn which I
do not think'is relevant -in this case.. The defendants
- asked for delivery and weré told that the looms were

" engaged on Government work and the Weaving Master

has shown that - the remaining looms could not be-

employed in weaving Dhoties of the contract descrip~ -

" tion. The defendants, therefore, were in default and ‘
" they will only have to pay damages to the plaintiffs on

. 98 bales which T have already fixed at Rs. 2,875.

As to costs, I think the fairest -order to make s that"‘

~ there will be no order as to costs. The costs payable.

by the plaintiffs would be found on an examination to

~_correspond roughly Wlth the costs payable by the- ,

E defendants
'.I‘he p'lalntlﬁ's )pealed.
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Jinnah and Desas, for the appellants.
“Kanga and Oampbell for the respondents

HEATO\T J.:—In this cise, the plaintiffs sued to
recover da.mages for the breach of a contract. The'
contract was .an -undertaking by. the defendants to
supply a certain- number of bales of Dhoties Thanu-
factured by the Bradbury Mills ‘on or before the 31st
‘December of the year 1918. The defendants supplied a
‘certain number but they did not suppl}; the number con-

" tracted for. The plaintiffs, therefore, sued for damages
for failure of the defendants. to supply the full number.

" The trial Comt gave them ‘a certain amount of

.. damages orr the ground that the defendants had failed

.to supply a certain number of bales Wthh they ought -
to have supplied ;. but it refused a part of the damages

_claimed on the ground that in the circumstances of the

case the contract was not to be interpreted as an abso-‘
Jute. undertakmg to’ supply the whole number contract-

ed for.-

On this the phmtlﬁs have appe‘ﬂed and they cla.lm the

 '> full amount of the damages which they claimed in their

plaint.. They say the contract was an absolute contract
to sell them the goods described. o '

The defendants, who are respondents,. maintain that
it became or was a conditional contract.

~ The appeal turns 1ea11y on that point. If the con-

Jtract was conditional, as the defendants maintain,

the decree of the - tr1a1 Court is correct If it was an

‘ absolute contract, as the appellants mamtam ‘then
. they are entitled to the full amount of damages

The contract is in writing.- It sets out all the,

detaﬂs the number of bales and so forth and then 1t'*1

proceeds to say :

-4 The goods unde1 manufacture are sold. The same are to' be taken:
delivery of as and When the same may be recelved from’ the Mills. Dehvery :
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"kzs to be caused | to be given in- full by the 31st of December in the

;year. 19]8 ”

~The question really resolves itself into this: Was ,
o FULCHAND

-thlS a.contract by which the defendants undertook to
supply the goods whether they received them from the

Mills'or not, or was it a contract which both the parties -
to it understood was based on the- assumption. that the -

- goods would be supphed by the M111s the foundation of

" the contractbeing that the goods if supplied by the Mllls _’

were to he dehvered by the defendants to the plaintiffs ?
The trial -Court has taken the latter view.. - There is

~ no doubt that the goods sold were goods to be manufac.

_ tured -or in process of being manufactuted by the

Bradbury Mills, a mill in Bombay. This is not the
-case of a vendor who undertakes absolutely to supply
-goods which he will obtain somehow or somewhere in
“the open market. It isa confract to supply goods of'a

- particular kind which he has to obtain . from a parti- \

cular m111

-

Novv one way of 1ook1ng at the .case is to ask oneself
whether it was probable gthat a business man Would

absolutely contract to deliver these goods of apartlculal _
kind made by a particular Mill whether he could obtain
- them from the mill ornot. Looked at from that ‘point
of view, I think the pro obablhtles are that a sensible

business ‘man would not undertake to deliver goods of
 that kind Whether he was'able to obtain them from the

mill or not.. That way of looking at the case inclines
~one to the view taken by t the trial Judge. -

Another Way of looking at it is to take the W01ds of

- the contract themselves and see how the sub]ect-matter‘

of the contract is described. The word used to describe
the goods is.the word “ bunto” which may be translat-
- edin a variety of ways; but it is admitted that it
. means “ goods’ that have not yet at any rate fully come

o
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_- into enstenee » goods that ‘remain to be manufactur-'
~ - ‘ed or which are only partly manufactured ”, _That is:
dlArNAND. .|

' - “what is the sub;ect mabter. of thls contract.” The under—’
~lying-idea, seeing that the goods are 0 described, is
B quite clearly to my mind this : that the goods sold are_‘,
“goods which the vendor will receive from the Bradbury
‘Mills.~ And I should describe the basis or foundation of.

the contract as the anticipation—an antlclpatlon com-

mon to both the parties to the contract—that the Mills.

~would supply the goods to the vendor. So reo'arded it

follows that if the goods are not supplied to the vendor,
the foundation of the contract disappears. Neither

- party, therefore, has any claun aﬂamst the obher forf
_damages~ ) : o ‘ L

I may mentmn here that 1t was not argued in appealk.

t that the plaintiffs had any claim against the defendants-
oh account of negligence. Their claim in appeal was
“not based on,an -allegation that the defendants ‘had

they been more active,or more careful, could. have:

“obtained more goods from  the Mills than they did -
“obtain.. The ﬁndm of the lower Court was that the.

defendants were not. in default in that particular.

" That 1s to say, they had obtained from the Mills such”

goods asthey could reasonably obtain and their failure

L to dehver the goods to the plamtlﬁs W‘ts -due to the;.
“fact that the Mills had not supplied them to the

vendors the defend‘mts ; and that conclusion was not

; at‘twcked by counee’l who appeared for the appellants in’
~his opening address

Now havmff arrlved at thls conclusmn, as a matter

4,of fact it seems to- me that -on that set of facts the law

is‘comparatively simple. . We have heen referred. to a,’

‘number of cases and they take us back to an early: case,:
: mt of Tayior V. (Jaldwell‘“ The Judﬂment in- that :

tl) (1863) 3 B. & 8 826.
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gase deals as a mat’cer of prmcrple Wlth the questlon of

absolute contracts In ‘the judgment there occur these
_ wo1ds :

e In none of these cases (i.e,.  certain casés which had been: referred to) i8
*he promise in wor ds other’than positive, , nor iy ‘there any expre% stlpulatmn‘
“that the destruction of the person or thing shall excuse: the performa.noe but

ﬂlat excuse is by law implied, becapse from the nature of the contract it is -
apparent that the part1es contracted on the basis of the continued existence of

- the particular pelson or chattel. In .the present case, looking at the whole

- contract, we find that' the pames contracted on the basis of the continued

~-existence of the Music Hall at the time when the- concerts were to be given ;
that bemg essentxal to then- performance

That case dealt with a cont’ract Whlch eould not be

performed because a Music Hall had been destroyed by _

fire. The underlying idea, however, is that if the basis
orfoundation of the contract has disappeared nelther
party can claim performance from the other. -And this
;prmmple lms been re-smted in Vely much those words.
inh number of later cases. I think I cannot do better
than quote another sentence from the. same ‘case of
Taylor v. Caldwell‘l)

“There seems little. doubt that thrs 1mphcat10n tends to further the gxeatl
“object of making the legal constructlon such-as to fulfil the intention of those
who entered into the contract. I‘ox in the “course of affairs men in making.

auch contracts in general would, 1f it" were brought to thelr mmds say that .

thele should bo such a COX]dlthH

“ !

1 do not myself doubt’ for a moment that business

'men in Bombay, 1f.they were ‘called upon to express an
-opinion on this particular contract with which weare.

denling, would say that the contract is based on the
'm’mcrpamon that the- Mills would- deliver the goods to-
¢he vendors; and’ vhat if the anticipation was.dis-

appointed, the vendors. were not bound. to give the

woods to the purchasers.

m(w%)BB &S. 826

o9,
1mphed condmons, and contingent as COntrasted with X L
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1919, I thlnk therefore, that the decision of the trial Court’
— : ls correct and that the appeal should be dlsmlssed Wlths
HARNAND- ,
TmAL . costs - : -
. FULCHAND ., \
v The cmss—ob]ectmns have not been pressed, and they
BoAdDAS . also should be dismissed with costs. -

- Bupmsew, ‘
- - MARTEN, J. :—The question in this appeal is whéther-
the suit ‘contract was :an absoluté contract of sale by
the defendants, or-whether it was contingent on the
~ goods in question being manufactured and supplied by
. the Mills. The more material words are: “ Delivery
by the 31st December 1918. - Goods to be manufactured
-(bunto) are sold. - The same are to be taken dehvery of
“as and whei the same . may be received from the Mills. ‘
‘Another - translation of the word « bunto.," goods
undey manufacture”. - The parties themmselves have’
~not e\plessly provided for the event which hag hap-;'
pened, viz., non-manufacture by the Mllls of the?
- greater portion of the goods

) Now dealing Wlth the matter generally as to What
.one Would expect flom reasonable busmess men, the
lealned trlal Judge says :— o
"7 “But it is difficult to suppose that any pxudent man contxactmg for thel

v O

delivery of goods to be manufactuxed at'the date of the contract in the future
by a t}nrd party would contract to sell tlose goods absolutely.” : :
And when one consldels the nature of the contmct'
Whlch the defendants ‘had with the Mills, one findg
- that it was not an absolute but a determinablé contract.-
Under clause 4 of their contract, (Exhibit 1), the Mills
“were entitled to cancel the contract or the- remammgu
pmtlon if the Mills met with any acmdent or obstruc- :
‘tion or if for any other reason the Mills could not give. E
in full. the goods .men tioned in the contract: or any -
portlon thereof, and in that event the defendants were -
‘not to get any compensation whatever. "Then, there
was another clause that in the case of stuke stoppage
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- of machinery, or such unforeseen circumstance (sic) the -
'Mllls did not undel take to.give 1egula,r dehveues in -

-.‘f‘)erms of the contmct

- Now, that being so, why should the defendants,.who -
“had 1ot got an absolute eontract themselves, contract to-
_sell the goods absolutely ? On. the other hand from the -

purclnsel s point .of - view, and for the matter of that

“from the vendors’ too, the third parties who were to
manufacture the goods were well-known Mills in Bom-
_.bay Both partles mlfrht _therefore, 1e%sonab1y consider;

that the Mills would calry out theu obhgatlons honom- :
+ ably, and that if those obligations were not carried out"
~ it would be for some good and valid reason and not from -
any -improper, motive, and that, accor dingly a condi- .

tional contlact Would be fair to both the plamtlﬂ’s and’

‘defendants Further, -the mill contmct (Exhibit 1), is '
“mainly a printed form. There is not -any direct evi- -
. dence that the plamtlffs were famlhar with it, but I

“think it'a reasonable inference’ under section 114 of the
Indian Evidence Act that large buyers like the plamt—
iffs of 864 bales would know, the usual selling condi-
tions of the Mills, or. ap any rate know that the Mills

did not guarantee delivery in all events. The proba-
bilities, therefore, seem to-me that the parties to the

suit contract would contract on the basis of its being

conchtlonal on the manufacture -of. the goods,” and not

-on the basis that the vendor Would warrant the manu-

facture by-the Mills. - T think this particularly applies '

in time of war with its numerous uncertainties, and, as
regards this, there may be noticed the “very-long time
for dehvery which was allowed in fhe suit contract

But we must demde this case not on probablhtles
but on the.contract the parties have actually entered
into, for it was- open to them to’ contxact as they

pleased. . Before T pass on thele a1e some Words in the
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o contract which perhéps - should notice, “here.. E)ihi;-;
" bit'3 and Exh1b1t B are different translatwnq of the:

,_ _same contract, v1z, that handed by the defendants as’
_Furcuswp -

vendors to ‘the plamtlifs as purchasers. The words

: are : “Delivery is. to be caused to be given in’ full by
: the olst of December ” in Exhibit 2 and « Dellvery is to
“be completed on or before the 31st Decembe1 ”in Bixhi-
bit B. Then in the: counterpart, Fxhibit A, signed - by
‘the plaintiffs the words are: ¢ Dehvery by the 31st of
“December.” Now, standing by themeselves, there may
‘be different shades of meaning between. the words
~“delivery to be:caused to.be given in full by...” and.
S dehvery is to be completed on or before...” and “deli-
“very by... , but I think these words have to be read’
~with the resb of the contract. That. bemg so, their
1 meanmg is “ delivery of goods which " are’ to be manu--

factured or are under manufacture,. ”

- Now taking the words *“goods to bellndnllfdctui'e'd’5"
they indicate that the parties are. deahnv Wlth some-"

“thing which -is to be - brought into ex1stence in the:
‘lutme by a third par ty. That seems to.me more con-

elstent with the contract being con(htmnal on that

-expectation being realised, “rather ‘than on one party"
“warranting it shall be realised. Similarly, the expres-.
“gion ¢ goods ‘under manufacture” implies that the‘_
. goods are not yet manufactured—dt any rate Wholly ;

So, too, the stipulation than the goods are to be taken
delivery of “ as and When the same may be received

from the Mills”. “would rather point to the contract
being condltlonal on that 1ece1pt ‘

We have been 1eferred to no authomty elﬁher in the '

'_'» Contract Act or in aiy demded case which is precisely in>

point on the facts ; but I think useful analogies. may. be.

_drawn from other typical cases.” One class of -case is:

referred to by the 1earned trial -Judge, VlZ the * goodsf
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:to airive” cases, Whlch were dealb Wlth by thls
<Court quite . recently- in Tribhovandas v. Nagmdas“"

I-will not repeat what is- said there by my learned- -

brother and myself, -but the authomtles ‘there ~cited .
‘tend to “show- that speakmg generally in the ‘case .
-of goods to arrive from a third party: there is no
“warranty implied by the ~vendor. that the goods will

arrive: see Halsbury’s Laws of England; Vol. XXV,

p. 144, ‘noté (¢) and Benjamin on Sale;, 5th Edn.,

p- 586. 'Why, then, in'the casé of goods to be manu-
factured by- a third party, should there be a warranty -

by the vendor that the goods will be manufactured ?

*

-cases.  As regards that case Vaughan W1111ams L.J.in
Krell v. Henry® says at P. 754:

. Tt is ot essenhal to the application of the prmelple of Ta Jlorv Caltlwell(z)
:that the‘direct subject.of the contras; % should. pensh or fail to be in existence
st the date of performance of the contract. It is sufficient if a state of thnws
-Or condition expressed in the contract and essential to ity performanee perishes
-or fails to be in existence at that time."” =

- In the present case I thmk any body vvould say ‘that

: the existence of the « manufactured goods” was eSSen-
- tial to the pelformance of the suit contract. S

Then in F A. Tamplm ;Steamsth C’ompcm J, Lzmzéecl '
. Anglo-Mexwan Petrolewm Products O’ompany,Lzmzt— )

ed® Lord Loreburn dealt with the case. of Horlock v.
Beal® in which Tayg ylor v. Oaldwell“) was cited WIth
approval and he says at p. 403 ' -

Cu An exammatlon of those decxsmns confirms me in the view that when our

~Courts have held mnocenl: wntractmg parties absolved from further perform-

'mnce of their prormses 1t has _been upon the ground“that there was an

@' (919) 21 Bom. L. R. FTT AN [1903] 2 K. B. 740 at 754..
- 4@ (1863) 3 B.& S. 826; 122 Eng. @ [1916] 2 A. C. 397 at p. 403:
D Rep. 309, . i o O] L1916] 1A.C. 486,

Then We were referred to Tay Jlor v. Caldwell"’ Whlch |
“was . frequently cited in the Coronation, Processmn'

©1919. .
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1919. - - 1mphed term in the contract whlch entltled them to be absolved Sometlm
e -1t is put that performanee has - become 1mpos31b1e and that the par ty concem~= :
HARNAND- - ed did not promlse 8 perform " an 1mposs1b1hty Sometlmes it is put that the :
Fﬁf(ijzim) _ partles contemplated a certain  state of things which fell -out otherwise.” In/,'
4. - - most of the cases it is-said that there Was an implied condition i in the contract:-
“Pracoas " ~which operated to release the parties. from . performing it, and in all of them I'?
- BUDSESEN. - yrink that was af boitom the principle. upon which the Court proceeded It i 1Sf
in my opinion the true principle, f01 no - Coult has an absolving power, but it

- can mfer from the nature of the ‘contract_and the surroundmg cir cumstancesi

‘that ‘a condition Wlnch is not e‘{pxessed was a foundetlon on which the
-parties contracted.” .

Lower down he says

“That seems to’ meé another Way of saying that from " the “nature. of - the
contract it cannot be shpposed ‘the parties, as reasoneble men intended it to be.
bmdmg on them under such altered: conditions. Were. the altered condltlone-
such that, had they thought-of ‘them, they would have takentheir’ chance of .
them, or such that as sensible men they would have said ¢ if that happens,;of >
course, it is all over béetween.us’? What, in fact, was-the true mewmng of the:.
contract ? Since the parties have’ not. provided. for the contmrrency, ‘ought &
Court to say it is obv1ous they would have treated the’ thmg as at an end ?}

S Ifitis necessary so to do, I think:one may fanly,;

- imply a condition here that the goods were to be manu :

factured and supplied by the Mills: and that if that:

condition was not fulfilled, both parties were ‘to be.
released quoad those unmanufactured goods.

Tt is argued for the plalnt iffs that the only ob]ect oi
‘stating that the goods were to- be manufactured was to-
distinguish them from ready goods, and to entltle the{
vendor to deliver the goods by instalments as 1'ece1ve& :
from the Mills, which but for this stipulation he Would
ot be. ent1t1ed to do. This may have -been one ob;;ect,
‘but in my opinion it was not the only object.. This
stﬂl leaves one with this, viz.,, that both partles con-.
“templated that the goods would be received from the
Mills—an event which in fact did not happen._ There
is, therefore, some resemblance between the present:
~case and_ Howell V. C’ouplandm Where both' parties:

.@ (1876) 1 Q. B. D. 258 at p. 262.
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antlclpmted fhat 4 01op of potatoes would be feaile own on -
defendant’s land, but in fact most of it -pemshed from =

dlsease W1thout default .on the part of the defendant; o

" ‘FuLcHAND
-

‘bemg prevented by cmses for which: he W’LS ‘not -
’ : . _BUDHSEN.'Y

"There the defendan’e was held excused by. reason of his

answelab‘e (pel Ji ames L. J. at . 262)

In the 1esn1t Iam of opinion-that on ‘the true cons ‘
stluctlon of the suit contract, and having 1egard to the :
smroundmg cu‘cumstances the vendor did not Walrant :

the manufacture and-supply by the Mills of the goods '

in-question, and that accmdlngly the demsmn of the :

‘Court below 1s correct.

I should add that thele -is no qnestlon hele of the

“vendor belnﬂ in default with the Mills, or having put -

it out of his power to ‘give dehvely of the suit goods.
It is“unnecessary, therefore, to consider whether an

, obhga’mon on his: part should be implied not at any -
“rate wilfully to prevent fufilment of the suit contract 2

«see Hamlyn & Co. v. Wood § Co.V. Weare not deahng '
with the case of a dishonest vendor- who deliberately ~

breaks his contract with the-Mills. If any body is in

default it is the Mills and hot the vend01 But the

fact appears to be that the Mills could not give deli-" :

“very, ‘because a- large p10port1on of their 1ooms were
engaged on Government contracts,

Accordmgly, I agree that the appeal should be dis- :

qmissed and that the cross-objections ghould be dismiss- -

ed, in both cases W1th costs,

]

Sohcltms for the appellants Mes:ns Malvz, Mod J,

- Ranchhoddas & Co.
Sohc1t01s for the respondents : Mess1s Wacha & C’o

Appeal dismissed.
: BN G.N.

| ® [1891] 2 Q.B. 438,' o
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