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IF'JAMSHEDJIF SHROFF PLAmeF ». HUSSEINBHAI AHMEDBHAI

DEFENDANTS

V Hzgh Court—Jumsdzctzon——-Recewer—Suzt agamst Recewer wztkout leowe of LR

1919,
Ottobei 11,

- —— ey

- Court—Application for leave after filing qf suzt-——Amendment of tztle of

plamt——Summons~Practzce—Costs

Asult was filed by the plamtﬂf agamst the defendants who were the .

K »Recelvers of an estate- appointed by the High Courtin a certain suit. The

defendants were not described in the title to the plaint as Receivers of the
estate, nor was the leave of the Court first ‘obtained before the filing of the
- puit. - The plaintiff subsequently applied forleave to continue the suit against

. the defendants as Receivers and to” amend the txtle of the plamt and the pro-

'ceedmgs accordmffly ' o S .

Held aHowmfr the plamtltf’s apphcatlon, that the defect couldibe. cured by

E "leave subsequent}y granted if there~was no bar to the institution of the sult ‘

~ that is to the ]umsdlctlon of the Court to admit the plaint.
Rustomjee Dhanjzbhaz*Sethna v. Frederic Gaebele®, followed.

C’handulal v. Awad bin Umar Sultan(2) and Nam Jan Shankar v. Secretary '

) of State®), referred to.

.

Prr Cortan : * The necessxty for 1eave to sue the Receuer rests uponitwo .
ousiderations : (1) that such o suitis incompatible with the ‘degnity and -

o authonty of the Court ; (2) that it might interfere with!the dutyfof the Court

* to maintain the Receiver's posssession. Neither of these considerations affects
~the jurisaiction of the Court. They are matters which the Court can deal ‘with
- after the suit is filed; and the Court could order the Slilit‘ to be 'stayed untiltit
was satisfied that ‘there was no encroachinent upon its authority, nor attempt
to interfere with the Receiver’s possession.

-

_ CHAMBER SUMMONS. = |
The Iplainﬁﬁ" Jamshedji Fardunji Shroff was an

- estate and coal broker carrying onj business in Bombay .

in the name and style of Fai’dunji D. Sh?oﬁi& Co. -

S “e0.0. J. Suxt \To 987 of 1918.
m (1918) 46 Cal. 352. " ° -+~ @ (1896) 21 Bom. 351
o ® (1906) 30 Bom. 570
.- ILR13 .
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- The defendants Husse1nbha1 Ahmedbha1 and Khan— g

" mahomed* Cassambhai were’ ‘the Receivers . appomted

~ by the High Court of the estate of Ahnledbhal Hab1b—*
bhal deceased in Sult \Io. 936-of 1914

The plalntlff 'tlleged in lllS plalnt that he and h1s fatherj
.since deceased had, at the request of the defendants,

" negotiated the sale of the Queen Mills-which belonged

to the estate.of Ahmedbhai P_[ablbbhal and that he was
accordingly entitled to recelve Rs 10 690 as’ brokerage
from the defendants. . »

Thouofh the defendants were,in the body of the plamt '
referred to as being the Receivers of the. estate -of
Ahmedbhal Habibbhai, the title of the plalnt did not

: show that they were sued as Recelvers.

The plamtlﬂ' had not ‘obtained leave of the Court
befme the filing of the suit on 16th’ July 1918 Subse— :
quently, the plaintiff took out a Chamber Summons for~
leave to continue the suit against the defendants aS"
‘Receivers and fo amend the title of. the plaint. -

The followmg aﬁlclav1t dated 19th September 1919 .

was made by the plamtlff in support of his. appll— :
catmn. ‘

N

I Jamshedji Fardunji Shroff of Bomlny, Parsi mhabltant a coal broker, the .
sole proprietor of the plaiatiff firm above named, residing at Marine Lmes R

: nvxthm the Fort of Bombay, make oath and say as follows

- That the above suit i is filed by me against the defendants abovenamed )
for bx okerage due and pwyable by -them in respect of sale of certain immove-

.ablelproperty sold by them to one Mathuradas ‘Gokuldasg,- brought about byrr
the plamtlﬂ’ ’ _ '. ‘ '

2

9. 'That the defendants are the Recelvers of the estate of the late Mr. i

) Ahm“dbhau Habibbhai appointed by thls Hon'ble Court in Suit No. 936 of 1914

- and the said 1mmove'1ble pr operty belonged to the estate of the sa1d deceased
Ahmedbha1 Hab1bbha1 .

IR That owmg to bverslffht the defendants have not been descrlbed in the"

- ditle to the plamt as Receivers of the estate of the late Ahmedbhm Habxbbhax
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wand that leave to sue~ ‘rhem a8 . such Recexvers h‘ld not been obtamed at “the "

@ime of the ﬁhng of the suit. -,

gﬂontmue the present suit agalnst the defendants as Receivers of the estate of.
sthe said Ahmedbhai Habibbhai deceased and to allow me to a,mend the title of
‘the plaint and proceedlngs accordmgly . R TR

The- defendants contended ‘that the pl‘untﬂf’s appll-_r_"
cation was belated, being made neaxly a year and two;f

months after the filing of the suit, and that the only

course open to the plaintiff was to. Wlthdmw his suit
-on payment of defendants” costs and to file a fresh suit -
it so advised. . The defendants. further submitted that -

leave cannot be glanted after the 1nst1tut10n of the
suit. T :

PRATT,'J . :Z—Thef?silmmons was issued foxi» en fappli-'?'
cation by the plaintiff for leave to- continue the Suit -

“against the defendants who are Receivers of thie estate
-of Ahmedbhai Habibbhai. The plaintiff claimsto have
_been: employed as a broker by the Receivers and sues
~-for his blokerage It is clear, therefore, that there is a
question to be tried ‘and the case is one . in which the.
«Court. would grant leave as a matter of course : Lane v.

Capseym and Braja Bhusan Tm JWWM v. Sris . Okan-'

dra Tewari®,

The only dlfﬁculty arises from ‘the fact that per,

incuriam’ the suit was filed - without the previous
sanction of the Court. It was held in Pramanatha

- Nath Gangooly v. Khetra Nath Banerjee® that léave

.of the Court isa condltlon pleeedent to the right to sue
sand that that omission cannot be rectified by subse-
l.quent fmpphcatmn The ]udgment in that case is not-
' .supported by any - ‘reasons and was not followed in
Rustomjee Dhanjibhai Setlma'v Frederic Gaebele®.
'The various statutory provisions. Whlch require the

O [1891]3 Ch. 411, ®) (1904) 32 Cal. 270,
@ (1918) 4 P. L. J. 20, - - (1918) 46 Cal. 352.

1919,

T4 Under the arcumstances I pray that Ieave may be granted to me to . JAMSHEDJ-?“

T,
* HUSSBINBHAY

'AHMEDBHAI. -
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‘ consent of the Court or some other amhouty as’ a;f
_condition on: which a suit may be malntamed are’

collected in the case of Chandulal v. Awad bin Umar{
Sultan®. The cons1de1at10n of those and subsequent -

) authorities shows that the words in the Statute have_
to be examined in- each case in order to ascertain -

whether the provision is a bar to the Court dealing: -
with the actlon or is a bar to the omgmal mstltutwn.
of the suit. In the former case ‘the suit may continue -

- on leave subsequently granted : for instance, the leave

of the Collector in'a suit to which sections 4 and 6 of
the Pensions Act XXIIT of-1871 are applicable : Nawab-
Muhammad Azmat - Al Khan v. Mussumat Lalls.

Begum® ; or-leave under Order I, Rule8 (1y, Civil

Procedure Code : Fernandez v. Rodrigues® ; or leave

~under section 20, Civil Procedure Code : Narayan.
 Shankar v. Secretary of State®. But in the latter.
" case, that is, when the bar i is to the original 1nst1tut10n

of the suit, leave subsequently -granted is of no avail + K
for instance, the consent of the Advocate General unde]:”f

- section 92, Civil Procedure Code : Tmcmndas Mulyi v. .
" Khimgi Vullabhdass® ; or the leave of the Court under
_section 17 of the. PreS1dency Towns Insolvency Act
In re Dwarkdas Tejbhandas(“’ L .

‘In the case of a suit against a Rece1ve1 there i no'

,'statutory provision requiring the leave of the Court. -

But the same principle would apply, and the defect.-

can be cured by leave subsequently ‘granted if there is
no bar to the 111st1t11t10n of the suit, that is to the j ]urls- '

dlctlon of the Court to admit the plamt , o

The necessity for leave to sue the Recelve1 restsﬂ‘

' upon two' considerations : (1) that sich a sult is incom- -
*patible with the dignity and authority ‘of the Couxt 5

| ® (1896)21 Bom. 351, @ (1906) 30 Bom. 570.
® (188)L.R9ILAS . © (1892) 16 Bom. _626 ‘
@ (1897) 20 Bom. 784, F.B. - @ (1915)'17 Bom. L. R. 925, - -
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) {2) that it m1ght ‘interfere Wlth the duty of the Court

to mamtam the Receiver’spossession. Nelther of these
. conmdera’mons “affects the 3ur1sdlctlon of the Court.
They are matters which the Court can deal with after

" he stayed until it was satisfied that there was no en-
-croachment upon its authorltv, nor attempt to mterfere?
W1t11 the Recelvers possesswn S I

Theref01e it seems clear that leave may be oranted-

‘ ‘aft_er the filing of the -suit, and Mr. Desai with. his -
- customary fairness does not dispute this proposition. = -

~ Accordingly, I make the summions absolute but
direct ‘that pla1nt1ff pay the costs of the summons.
'CounSeI cermﬁed ’ . :

Solicitors for the plaintiff Messrs Unwalla Pheron ‘

,"'shaw & Pappa

; _ Solicitors for defendants Nos 1 and 2 Messr% Payne
' §r Co , . | :

. Summons made' absqlute.
' G. G. N. -

ORIGINAL QIVILJ

Before Mr. Justice Heaton and Mr Justice Marten '

" fTARNANDRAT PUZGHAND APPELLANTS AND PLAINTIFFS #. PRAGDAS{
BUDHSEN, RESPONDENTS AND DEFENDANTS" :

Lontr act-—-Sale and purchase of goods to be manufactured b Y @ lel—Vendoz "

. agreeing to give delivery as and when the goods are received from the Mill
‘—Clontract conditional and not absolute—Vendor not bound to deliver goods
' on failure of the Mill to supply goods—No implied warranty that the 3Ll
awould manufacture and supply goods—Implied condition that the Al would

* supply goods—Condition failing both parties ')eleased from contract——Buyer '

mat entitled to damages,
L

| “Appeal No. 52 of 1919 Sult No. 273 of 1919.

#

1919,
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the suit is filed ; and the Court: could order the suit to: - HMEDBH‘.H, ,

1919.

Noven .

ber 17,
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