VOL XLIV] VBOMBAY SERIES ,('8»95
ﬁhe vendor, apparently has nothmﬂ tb say aaamst it, - 1920, |
.and defendant N». 1,'ths original pm:chaser is ap-J ) er'm,mli?
parently prepared to take half rather than get nothing. - KAGANDAS -
If he had said: “Qh ! very well if T can only buy half - o .-
. JAMETRAM: .
the property - Would ot buy any at all, I cancel my - - -
purchase.; ‘then the affairs would have to be difs -
ierently viewed. 1 do not WlSh to express any opmmn :

as to what in that event my dec1swn wonld be.
KAJIJI J. :—--I agree.-

Decree conﬁrmed.
J G R.’

APPELLATE CIVIL.
quore Sir Norman M;cleod K., C’hzef Justace, and Mr. Jmtwc Heaton. -

JN\IA LH’[OI A D@SILV{ (ORIGINAL PraNTIFF): APPELLAW v. GOVIWD 1920,
. BALVANT PARASHARE, Rmcmvmn UNDER THE PROVNCIAL lﬁsonvmcr January 27.
- Aer, Tua¥s Finst Crass SUBORDINATE Jumm ] Couar (ORIG!NAL Dwmm-

o

Au'r), Rl:spow)uNTs*’ ! - .

¢

@{ml Prucédure Cmi’c (4ct V o 1908), "gection 2, sub-sachon (17) and -
- section 80-—Recewer-8utt against a’ wcewer—Reaewer, public o[ﬁcer— ’
Notice 7z°cessarJ-Prownczal [molvency Act (Irr of 1907) aaat;om 19—90

" The plamth brourrht a suit against th- defendant who had been appomted
& receiver in an 1nsolvnncy application to et it declared that the property in
aut belnn‘fed to her. The suit wAs dismissed by the lower appellate Court on
the ground ‘that no notice under section 80, Civil Procedure Code, was glven.
“Oa appeal to the Hmh Cuuxt L : ) ,

Hel(l conﬁrmmt" the dpcmon that as soon as the reéewer wa3 appointed
" ander the Provincial TInsolvency-Act, ho becams a pubhc officer within the
meaning of section 2; sub-section 17, Civil Procedure Cods, 1908, and he
+was protested by’ section 80 of the Civil Proceduro Code against any -
ylmntltf who filed & suit against him with regard to any act’ done by hlm as
"such.receiver mthout giving the reqmslte notice. (

® Becond Appeal No. 962 of 1918:
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SECOND appgal agalnst the declslon of P. J Taleyar-; ,
khan, District. Judge of Thana, reversing the decree

passed by D. A, Idgunp F1rst Class Subordmate J udge’"

at Thana, ' - ,‘ ‘
‘ Smt for a decla'ration of title' '
The facts were as follows :— :

¢

On the '19th Februa1y 1915 an- 1nsolvency petltlon |

“was presented by a creditor under section 5, Provincial’
- Insolvency Act, 1907, to have the plaintifi’s husband .
' ad]udged an insolvent.. In these proceedings an interim

receiver under section 13 (2) was appointed on 2ath

'-February 1915. The creditor pointed out the furmtule
-in snit as the property of debtor and the receiver- took -

“possession of it on the 27th February . 1915. The-

plaintiff appealed under section 22 to the Court cl‘um— i
_ingthe pr opelty as her own and not that of the 1nsol—

vent on’ the 9th March 1915. On ‘the 30th October 1915
the plamtlﬁ[’s petltlon was rejected and the order. of
the receiver wag confirmed. The" cereditor failed to-

- prove his right and his petition was d1smlsse'd_. on the

9th November 1915, The Court ordered the-receiver:
on ‘the same day to hand over. the - property: to the

plaintif’s husband e L T

In the meantlme on the 13th March 1910, another'

~ creditor presented a similar petition under sectlon 5

and on the 22nd January -1916 the plaintifl’s husband
‘was adjudged an insolvent and a receiver was appomted

-under section 18 (1) on the same. day.  The property .in
-~ suit lmd however been attached under a precept issued

by the High Court. On the 16th March 1916 the&

:attachment was raised and the recewer took possessmn
of the property s S

On the 5th Aprll 1916 the plalntlff apphed for leav04 |

, to sue the receiver for a declaration of her title to the-
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’ property Leave was granted on the Tth Apnl 1916
iand the plzunt Wa.s preqented on the next day.. ‘

The defendant recelver contended 'mter alza that the .

smt was bad for want of notice under section 8‘ ) of the

- Civil Procedure Code 1903 and that the plain ut‘f could .
not maintain the sult because she did not appeal’ from[‘

ethe order rejecting her claim o the property

The Subordmate Judge decreed the plaintiff’s clalm
»holdmg that the notice under sectlon 80 of the Civil
Procedure Code, 1908, was ‘not necessary as receiver
svas not-a publie officer within the meamng of sec~
tion 2 (17N (d) of the Code: '

“On’ appea]wthe District Judge™ reversed the decree

gnd dismissed the plaintiff’s suit as in his opuuonA

receiver ,'was i pubhc officer ~defined in " sec-

_tion 2 (17) () of the Civil Procedure Code, 1908, and -

therefore the case came Wlthm the terms of sectlon 80
oftheCode. P >

"‘5\ N .
His re'lsons were as follows —
Ta my opinio, the receiver wasa pubhc o”ﬁcer as defined in snr-tmn 2 (17) (d)
of the Civil Procedurs, Code as he was a "% person eqpeclally authomed by a

Court of Justice ™ totale charge and ** dispase of "’ certain pmpert) (cf.-4 Bom.-
L. R. 999). IF, therofoi%, thxs suit is held to be a suit against him *in ‘respect

of any act purportmg to be done hy him in his official capacxty ", it-must fail for

wint of notice under section 80, Civil Procedure Code.r Tt is urged “for the
plaintiff that according to dacided cases the section applies on]y to suits founded
on tort and claiming damages. T am not concerned to dmpute the” propos:t:on
that the section applies only to actions in tort, though I may. as well mention

that according to Chandavarkar J. in I L. R. 35 Bom. 42 the decisions of the-

-Bombay High Court lay down no more than that actions ex éontractu are excluded
frow the operation of the section. = I do notthink, however, t]x:it it is correct to
say that the decided cases’ lay down that the section applies only to" suits for

damages. An action in tort wonld no doubt generally' be one to recover:

damages but not always ; fox“mstance, in 1. L, B. 29 All, 567, the suit -was.

' against & Sub-Inspector of Police to recover from him certain account books.
- which he had seized 1n a search; and it ‘was held that it was not maintainable-
in the absenco of the notice prescnbed by section 424 of the old Code. - The-»

- «
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_ 5192({),’.‘ plamtxfE’s case is that the property in suit belongs to her and was wrongfully
— seized by the receiver as being property of ‘the msolvent “The suit .is" thus.

DE?XLVA - founded on tort, bemg * for.areturn of the. plamtxff's property in an or dmary .
: Gb%im.)‘ . dction against a trespasser " (39 All. 628, at page. 628) s» that even taking .

BALVANT, - it that the section applies ouly to aLtums in tort, it must be held to apply to»d
‘ . the present case. The proper thing, however, to 'do in determining. whethes
“ina pamcular case. nofice is necessar y is to apply the test laid down byrv
Clxandaval kar J.'in the case cited above, viz., * whether the ‘wrang complame&-
‘of as having been done by-the public offizer sued amr)unts, first to a distinet
act ou liis part, and sectndly, whether that act purported to have been done
’oy him in his offizial capdcity. » " Heré the wrong complained of was- a distinet -
' act an the part of the receiver, viz., wrongful seizure of plaintiff’s  property
“-and'the act was done by him in his capacity of recerver The case, therefore;.
clearly falls in my opinion within the termns of section 80,.and I accordmgly :
hold that the suit was bad for want of notice under the sectmn

1)

The plamtﬁf appealed to- the ngh Court

R“”kam" Wlth W B. Praclhan for the appellant.’

N 0 appearance for the respondent

~“MACLEOD, C. J.:—The pldmmif bro urrhb thls _suif
ﬁg.mmt the ‘defendant - ~who +had Dbeen appomted a
receiver in-an- 1nsolvency apphcatlon No. 13 of 1915 in’
- the Thana District Court to get it declared that the
pr opertv in suit belonged to her. The suit was decreed
in. the trml Court, hut was dismjssed on appeal on s
' the ground ‘that notice under séétion-SO ‘of the Civil"
Procedure Codeé had not been given. * Instead of giving
notice, and then filing a fresh suit if- her demand -was
“not comphed with, the- p]a1ntlff filed a second’ appeal'
—-and the question now before us is. Whether a receiver
' 'under ‘the Provmeml Insolvency Act is-a pubhc officer
within the meaning of section 2, ullb section (17); of- the”
“the Civil Procedure Code. -The defendant is not an’
: ~Oﬂicial'R'e'ceiver‘uhder section 19 of the Act, and "so_an
'~oﬁicer of the Court whose duty it is to take action on
every ad1ud1cat10n. He is merely a person’ specially
authorlsed in - thl% partlcuhr msolvency to act as



;"‘VOL_ XLIV ] BOMBAY= SERILS '899 o

'yfl'ecexver. Sectlon 20 of the Provmclal Insolvency Act
}stfztes wint are the duties and powers of a receiver.:

b e Sulgect to the prowmons of tlns Act, the rece ner sha]l with all cnnve;

~miext epe(d reatize the ‘pn perty of the uebtot and m;trz“bute div 1dends among
“the c:tdl{()lb cutitled thereto, and for that purpose may— (a,) sell all o any part
“of the property of the insolvent ; (8) give receipts for" auy ‘money received’ by

: ktm and may, by leave of the Court do all or any of the thmgo" defined i in
‘~tbe reummnﬂ' part ‘of the sectmn

It has been arnrued that becmqe such a réceiver i

merely appomted receiver by the Cour he s not
- specmllv authorised by the Court to take charge or dIS- -
"pose of any property, and that his powers to do so arise,
" not from the ovder of the Court, but from section 20 of
“the Act. But it appeaxs to me that the powers under

section.20, given to a receiver are in effect given by the

B order of the Qouz-t wlnch ‘1])p01nt% him receiver.: It 'is
L.a “NeCessary | conseqnence of the order. Tuerefore it

nay well-be %ald that-the Court especnl]y authouaed

hlm to take charge or’ digpose of the particular insol-
' ’vem s propezrty. Itis only on aceount of the provisiong
"6t sectiom20. that the Genual powers need not be entered
“in the or der ‘1pp01nt1ng a receiver. When special
"‘powor' ure asked for. then speciul leave of the Coart is.
" required. = General powersarlse by the" mere anpomt-
. ment hvthe Court It seems to-me, then, as' soon-as a
réceiver is appointed under the Provincial Insolvency
* [Act, he becpomes a . public nfﬁcer and he is protected.
* by 'section 80 of-the Civil:iProcedure Code against ‘any
" pluintiff who files a suit against him with regard to any’
~act done by him as sucl’ receiver without”giving the

,;l

1equmtu notice. The decision, thercfore in my opinion

~ of the lower appellate Court was correct, and the appeal

mmt be d1smlssed No order as to. costs. .

HEATON, J. 1 thmk that must be the order in this-
case. ‘As the result of argument the thing has filtered,
aovvn to. thxs tha’c if the receiver 1% a pa.)llc ofﬁcer

1920,

. DeSmva:

e
Goving

BAL\’ABT;: .



1920

DeSiLva

€

“GovisD
“.Bayvayr,

9007 INDIAN LAW RDPORTS [VOL. XLIV.

‘within the meamng of sectmn 80 of the Code nf vaxl
Procedure, then a notice as provided by that- section
must be served on him, or the suit “must be. dxbmxssed

Whether’ he isa pubhc officer or not depends upon the
_ definition of that term in clause (17) of section 2 of the-

Code of Civil Procedure, and he is undoubtedly a pubhc :
officer if he is a person especially authorised by a.
Court .of Justice to, take charge or dispose of any. pro-"

perty. Now there is no doubt that -a receiver, at any -

rate that this particular receiver we are concerned with,
‘was appointed by a Court of J ustlce ag receiver, that:

is to say, he was authorised by a Court of Justice. -And-
a8 recelver he was authorised by the Court to’ do- those. -
) thmgs "which a receiver ‘may do under the provisions.
of the Provincial Insolvency Act, for otherwise he

‘would not have been appointed a receix’rér._ The argu- .

‘inevnt urged . by the a‘ppellént_cdmes, to this: that
~although " all this may be so, the receiver was not

-especially authorised by the-Court. It is urged that’

‘the especial authorisation is not crmt‘nned in the
order of the Court, hut follows only fnom the provi--
~ sions of the Provincial Insolvency Act. As a matter’

-of fact we do not know what the order of thev(}ourt Was. .
It is not on the record, and we have been spending. our
time over an ingenious argument as to hhe medumg of

& document which nobody in Court has ever ‘seen. It
“frequently happens, but of course it is not very
.enllghtenmg I will, however, assume that the Court..
~did not say in its order that it appointed a receiver to

take charge of or todispose of the property of theinsol-
vent. If it bad said either of those things, it would

‘undoubtedly have especially authonsed the recelver to
: take charge of the property.or “to dlspoqe ofit. . T will’
“assume ‘that the Court said' nothing more than thig

< “T appoint'so and so to be the receiver,’ leavmg every- -

thing else, even the name of the insolvent, to be inferre»d.*
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‘*Of course .the hbter would’ appear in the tz*le of the .
“proceedings. So it ‘would very properly ‘be inferred
.that the receiver was to deal with the property of that .y
“particular person.” The powers conferred by the Pro-—
: vmmal Inbolvem,y ‘Act would.be mferred also, and s0
it comes to this ; if the Judge adopts the brief method
“of expleqsmg hm order, that I have assuméd, then the. -
- receiveris not especially authorwed by the. Court Rig
“he makes a longer order, writes another dozen or two, :
dozen words ~saying specifically that the receiver was to

’ take charge of the property and to dispose of iv ; then the

“receiver is gpecially authorized. - Now for.the purposes 4
-of the Provincial Insolvency Act 1t is really superfluous -

b0 add bhe% extra.dozen orso words. Ineither event the

_ positionand powers of the receiver are the sante ; ; thereis .

not a-hair’s breadth of dlfference I cannot suppose “that

the Legi sldture, curiousas its vagaries are sometimes

supposed to be, really iptended that ifa Judee ‘made a
“brief order of the kind T have described, 3 notice under
“gection 80 Would not be pecessary ; whereas if he made
“his order a. little Ionger in words, but-in-no way
~‘dxfferent in. eﬁ'ect such .notice. would" be necessary.

’ Undoubtedly it would be necessary in the case of the B
donger -order, as the order would in termb especlally'
,nuthmue the rcceiver to take charge -of the property. -
I cannot suppose that the necessity’ for. the notice is
got rid of because the Judge happens to adopt a some- -

what ln ie t'er forin of explessmg hlmqelf

E MACLEOD 'C. J.:—The appeal havma beer dismissed, .

.I will .;(lc_l\ this. The plaintiff on the findings of
both.the lower Courts ought to succeed on the merits..

“We are told that another person has been. appointed °
“TNOW 8- recelver of the insolvent’s propelt.y, and we .

tlunk that he oufrht to serlously consider the findings

-of fact against him, and seek for dxrectlons from. the .
‘ Dlstmct Juadge, or the Judge WhO appomted him as -

19200 0
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. and so avo1d the ﬁhng of anotbel suit.

INDIAN LAW REPORTS [VOL XLIV..:
1ecerve1 in chalge of the msolvency, as. to whether he ]
should not return the plaint property to the plaintiff;

No 01de1 aa
to costs .

) HEATON J. ——I concm

Decreé-confirmed..

“J.G.BR. ., -
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