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because the Iaw of remstratlon pre events it. “Tfitis

'}sought te use them in’ any other” way, - hev can— only
'be 11\6(1 as qnoaulmr » papers and are of 1o use vhar-
: ever mml there 15 cvidénce alt(_)geuhor ontsule them

ggpstmis ani g BT

:fi;hat tl e parh’uon V\'d‘\ madeand was given effect to in
goine such way as ri)ese pwexs sug est, But thaq s
';not pxoved in this case.
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I thmlx,,therelorv ag I beg'\n by mvmq, thar the B
appeal must be dlsnnssed with costs.

Decree COn‘fiv'77zecZ.»‘

G R

FULL BENCH.
'APPE LLATE. CI‘VIL. |

Befnre Szr Norman Mar lend Ki., Chicf Justu,v, JIr Just ce lLamr
v ami My Justice Kq}m )

.y VITHAI DAS I\AHANDAQ SONT (omquL DEFh\DA\IT No. 1), AppPELL A'ﬂ'

‘#.. JAMETRAM anp ANOTHER (omamu Pmmmr? AND Dmrwmw
No 2), RE\PO\'DENTB .  . o - L.

Prc-empfum-—- Mahomedan . Iaw—-Dzemcé ‘of . Bulsar—Hanafi . School nf
- Mahamedan law——Ne/ghbnwrs entitled to pre-empt in equal rights—E. rercise

‘of right aot contrary to the principles of justice, equity and good consc:ence. .

Jn the District of Bulsar where the Hanafi School- of Mahomedan law .
prevalls nelghbnurs will have oqual riglit to ‘pre-empt and. there’ is- nothing.
which is contrary  to the principlos of justice, .equity and ‘good couscmnce in

19202
S
Jaﬂuary. 21.
PR N
au“«\ ¥ .

allowing two peighbours who L\ave equal rights of pre-emption to exercise .

them o . . .
G’okaldas v. Partab“) not followed. E . S e
Amir Hasan v, Rakzm Baklash"’ followcd

K

SECOND - appeal against the docision of W. Baker,

District Judge of Surat, reversing the decree passed by
. N Desal Addltlonal Subordinate J udge at Bulbqr

r .

. o o Second Appeal No. 509 of 1918. . -
;n (1916) 18 Bom. L. R. eq3 L. @ sy 19 ALL 466,
. ILR 11—-8 -
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S _1920- B ‘Sult to enforce nght of pre-emptlon ‘
’/I\gr:{a@x?m There were fou1 houses’ (W, X Y and Z\ in a block‘
:N As ‘separated by a coult-yard in the town of Bulsar, They

| JAMETRAW. formally formed ‘one house belouging: to’ th_n sarmne
~owner. Plaintiff was the owner of house W. Defendant.
No. 1 owned houses Y- and Z and he purchased house X
from defendant No. 2. ‘The plaintiff claimed the right
“«of pre:emption as regards house X and sued to obtain
-a sale-deed of the house from defendant No. 2. The

: partles were Hmdu)s from the sttmcb of Bulsar

- Defendants contended mter alza that the. law of pre-,f
emptlon was not-in force in the town of Bulsar : that the
wplaintiff had no right of pre- -emption; that’thle defend-,
ant No. 1 had a preferzible right: to pre-empt as he and-

. deféndant No. 2 were participators’in appendages ; that .
“the plalntﬁf had not declared his intention to purchase ¢
" the house; in stit 3 and that he had not gone through g

‘any of the formahtles requu'ed by law.
¥

The Subordinate Judge held that' the law " of pre-‘ ;
.emption was in force in the town of Bulsar. and that -
the plaintiff and defendant No. 1 had: equal rights- to
‘pre-empt ; but he dismissed ‘the suit on the ground
“that the plamtlff hud not performed all the necessary
‘formalities to enable h1m to clalm the. rlght of pre-;
emptlon

) On appeal the Dlstrlct Jndge reversed the decree- _

holdlng that the plaintiff had performed all the forma--
11t1es necessary under the Mahomedan Iuw .that" the
law of pre-emption applied to Hmdus in the town of
‘Bulsar and that the plaintiff and the defendant” being
participators in appendages, plalntx(f was entitled to
_pre-empt in equal right. He directed that defendant -
No. 1 should pass a sale-deed to ‘the plalnuif of half the

: house X on payment of Rs. 912:8-0. ‘-
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‘ Defendant No 1 appealed to the ngh Court

The second appeal was omgmally heaird- by Macleod
*‘0 J. and Heaton J.-on 26th November 191 when the -
iearned Chlef Justlce dehvered the followmg ]udg-
ment — Co . - .

MACLEOD C. J -—-The plamtlﬁf sued to obtam a deed ‘
of conveyance of the plaint house from the 2nd defend-
ant by right of  pre-emption. The- par rties are all.
membels of one famxly, a pedLgree of which is'set out at

‘page 13.. The 1st defendant was the owner of houses Z

-and Y, and the2nd defendant was the owner of house X,
and. the. plaintiff bought house W . from’ Thakordas,"
“the 1st cousin of the lst and 2nd defendants. .Then.

"’the 1st defendant bought house _X from - the Znd
defendant. The' plaintiff claimed that he had a right

to obtain a 'deed of conveyance of this. house by

" pre- emptlon - The. palmes come from Bulsar, and I

~ think -it is- too late now to dispute .the ruling in-
Gordhan(las Girdharbhai v. Prankor®, in thoh 1tv

~was held that by local custom the Hindus of Gujarat®
- have adoptcd the . Mahomedan . law of pre-emption.
- Except that that case was considered-in ‘a case which -
“‘came from Kaira, viz., Dahyabhm Motiram-v. Chunilal
K ishordas®, where Mr. Justice Beaman and myself
«dechned to extend 'its. deusmn ‘beyond the limits of
‘Surat and Broach. It®is admitted then that ;if the
‘Hindu- inhabitants of Bulsar can be said to~ have
adopted the . Mahomedan law of pre- emptlon, the
- plaintiff in" this' case has a right to ple-empt But
- supposing- ‘thé 2nd defendant had sold his house to a
- stranger, then the 1st defendant would also have a
right to pre-empt. The plamtlff’s case is based. on the
“assumption that if defendant No. 2.-so0ld his house to-
lmdefenddnt No..1 and not to a. stra.n er, he, the plammif

0 (1869) 6 Bom. H. C. (ACJ)263 @ (1913) 3 Bom. 193,

1920,

ViTHALDAS |

- - KAHANDAS

v

JAMBTRAR..
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7y 1920, - alone had a 11ght to ple—empt Therefore he clalmed
wee - the whole ‘house.” - Against ’rhat the 1st dofendant

-Vrruarpis  claimed that he certamly had a ught to pre- empc Wluch
_KLHANDAS i

T e . wWas equal to that of the. plaintiff, but that -as- he-
SAMETRAM, ‘bought the house the plamtlﬁ s 11frht to pre empt was:
excluded s e

e

The trial Court d1smlsed the qult on the ground that-
gthe plaintiff had not satlsiactorlly proved that _he had:
: perf01 med the proper ceremonies without undue delay.v
- This decision-was reversed in ‘appeal, and th_e Jdearned:

D'istricﬁ Judge directed that the Ist defendant should:
' ’paqs a sale-deed to the plaintiff of half the house "X om
- payment-of Rs. 912-8-0. The learned Judge retexred‘
-to two conﬂlctmg rulings on the point whether the-
plaintiff was entltled to pre-empt in the circe umstances-:
of this case. -We have -considered those ru]mws VizZ.,.
Laliz Nowbut Lall v. Lalla Jewan Lali® wmch
’suppmts the abpellant and the other Amir Hasan
v. Ralum ‘Bakhsh®, which is in favour of the reqpondw
ents, and it seems to me from the. latter deumon
" which considers all the texts-on the -point, cer ramly
-that the great preponderance of textual author ity isim
. favour of the responslents. We,. therefore, tl_nux that:
- the ]udgment of the learned District Judge- was  right:.
* and the appeal fails and must be dismissed Wlth c()ats.,
The czoss-objectlons are dlsmlssod W1th costs.

ON the 3rd December 1919, the appellant% pleader

".h‘wmg mentloned the case’ the Court pasged the follown :
ing ‘order :— - , . L

¥
&,

MACLEOD C. J. -——Smce thls case Was argued an&m
-befme the Judgment was ‘smned we have beem.
- referred to the case of Gokala’as V. Parlab(‘” ,.’inz-;"
wh1ch this Court has ‘mken a different view to fh‘).ﬁ

w (1878) s g . o (1897) 19 AlL 466
T® (1916) 18 Bom, L R. 695
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“Whmh we “have expressed We thmk therefore the - ll\‘9_20.~>'~
i;best course would Dbe to Thave. the case re-arﬂued before» - :

VITHALDAS
8 Bench of three J udges o U . KAHANDAS

The appeal was accordmfﬂy reheard by a Full Banch Juﬁnm,

J‘O]lblstln“’ of Macleod C. J., Heaton and Kajiji, JJ.

Mwm with G. N. Thakor, for the dppellant —It has
«been found by both the lower Courts that the - plcuntlff
'"and defendant No. 1 belong to. the same class of pre--
emptms(md are thus equally. entltled to pre- empt the
" property sold. We submit defendant No. 1is not" .
~entitled to pre-empt a_moiety of the prjoperby : Lalla -
“Nowbut Lall v. Lalla Jewan LallV, "Gokaldas v.
- Pdrtab®, Karim Bakhsk v. Khuda Bakhsh®, Baldeo
BS Badra Nath®.  The cases of Amir Hasan v. Rﬂnm 5
Ba/chsh“’ and. Abdullahv Amanat Ullah® have laid
down a contmry principle.. Amir Hasan’s case® is not .
referred to in: Baldeo v. Ba(lu Nathh, The partles
_here hail from the'town of Bulsarin the'Surat District -
rWhere the Sannée H. anafes law of ple-empblon applies
;+to Hinduas on the ground of custom. ‘A custom  before
“it - could be legally enforced must be .shown to be
: <1easonable and i in- conforxmt,y with ]ustlce equity and
good conscxence Generally- speakmrr the law. of pre- -
-emption: is a- special -and exceptlonal branch of
_Mahomédan law. The custom. which enforces it is
- anreasonable and dontrary o justice, equity and good. -
~gonscience : see the remarks of Holloway C. J. in
“ Tbrahim’ Saib v, Muni Mir Udin Saiv™. The
- Hanafee law feco"niz'eé subterfuges to defeat the right
.of pre-emption. . The devices to defeat the right. are -
'Sim’ple in ‘their character. Further, the very exercise”
«0f the right is m’tde to depend on the sbuct observance

) (1878) 4 Cal. 831, 7 @ (1909) 31 AW.519, .
49 (1916) 18 Bom. L. R. 693, - (1897) 19 Al 466. -
A9 (1894) 16 All 247. o . (8) (1899) 31 Al 292.

o (1370) GMad H.C.R.26.
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"';{,,,\1\920#_ , of vertaln foxmahtles \Even a shnht non observance
._.vnm-;;f ‘of these formalities is fatal’ to the right. ' The Sunnee
Kapanms JHanafee School 1s the only school - whlch recoomzes
v~ the three classes of pre- -emptors, viz. (1) to sharers,
~J AT RAM, S .
: oo (@ partchpatmb in appendarres and (3). neighbours. -
The Sunnee Shafi School recognizes: only- -clause .1 and
" has no place for clauses.2.and 3. Imamn Shafi has Taid -
- down that the right of pxe-emptxon is repugnant to--
“analogy and must not be extended beyond what the
‘law. strictly” enjoins: see Minhaj- 1-Tahb1n,‘ p. 205,
Hedaya, Hamilton’s Translation, p. 548. The Shia
School recognizes only. the first class and confines it
‘only to the case whers the numbex of co-sharers does. .
“not exceed two: Abbas Al v. Maya Ram®. The diver-:
‘gence of opinion in the various schools 1ndlcates that
‘the law of pre- emptmn is not based upon- any funda-
~ mental principles of the Mahomedan law. It restricts.
-the freedom of contract and is against public. polu,y,
* If pre-emptors can pre- -empt in fractions it muqt lead, - ‘
toa highly inconvenient and unjust result. Such a
~right .should not be given effect to although the.
roriginal texts cited in Amir Hasan v. Rahzm Bakhsh(”
glve countenance to it. R

‘Faiz Tyabji,  with H. v, Dwatm f01 re:3p011dent;
- No. t, was not called apon. ‘ :

MACLEOD," 0. 3. :—In thm case there were four houses
in one court-yard, and of these two belonged to the-
~1st defendant in the sait, and one. to the plaintiff. - The-
4th house was sold by the” 2nd" defendant in-the suit
to the 1st defenduant, and thereupon- the plaintiff, filed
thls suit to obtain a 'deed of" conveyance of the suit
“house from- the 2nd defendant by right of pre-emption. .
The suit was dismissed in the first Comt on the ground
that the plamtlif had not estabhshed ~that he had
" proved that he had performed the necessary ceremonies:.

@ (1888) 12 All, 229, L .®(1897) 19 AIL 466.
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Wlthout undue dela,y In ﬁxst appeal the declee was
reversed The 1efun?}d Judrro held - that -the plaintiff
avas’ enmtled to get half ‘the’ property from the ;1st

"defendant “When tlhe. case’ was argued before us on J P
“second appeal, we were prepared to accept the docision, A

~of the first qppel[ate Court, following the demsmn in

CAmir Hasan v. Rahim Balhsh®. Bit -before the -
judgment was signed; we were referved to the' cass of .
“Gokaldds . Partab“’ where the opposite view had
“Dbeen taken, and it was, therefore, necessary: that thé-

- cage should be argued before a Full Bench. W’e see no

‘reason. why the decision - which we had-come to on the

first-occasion should not be confirmed.” In Gokaldds v.

) Partab@) the learned Jud'roq considered the conflict
bwaegn the case of Lalla Nowbit Lall v. Lalla Jewan -
Lall® and -dmir Hasan v. Rahim Balhsh® and

" they considered that it was qafer to follow the ruling
which commonded itself to the Calcutta Full’ Bench,
»Althouﬂrh they mention that ‘the authorities showed

that in this Presidency it has not been the custom to’
feufowe the doctrine of pre- empttou to the extent

ﬁmllowed in Allahabad, no cases were referred to. The
decision of the learaed J udges seem to proceeil on. the
basis that it would cause serious practical inconveni-
ence, -and in many cases even injustice; if the right of
pre-emption were to be exercised in fractions. Now

it is admitted that the parties in this case come from ~
~the District of Bulsar where the Hanafi School of -

Mahomadan law. prevails, and it must farther be

“admitted that according- to Hanafi law’ neighbours -
‘have equal right to pre-empt. It must follow from

’that that the plaintiff inthis case must succeed uuless
We are pxcpcue(l to. decide the case, not accordmrr to
Hanafi law, but according to some other punczple

0 (1897) 19 AllL 466, oL B) (1878) 4 Cal. 831.
(% (1916),18 Bom. L. R 693. © o @) (1897) 19 All 466.

1920,

VITRALDAS
Rananpas’
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Tt bas. boen suggested t]mt we" mnst only aIZPI.Y

~<?-\L1homedqn 1a\v where'it is in accord(mce with the
VITHALDAQ :

prmexple% of justice, eqmty and . . good . cons(lence.

Adwitting tlmt for myself I see. nntfhmﬂ wiich i

conn(u\ to txe punmpie,a of justice, eqmty and good

-con.smonce in allowing two nmeighbounrs who havv e(lual.
‘ _rmhts of pre ’J-e‘nptmn to exercise them. :

It A and Bars neighbours with equal rights to, pre- "

' ’empt in the case of the sale of a neighbouring house,

I do not see why if B happens to be the first purclmsef

A should be dupuvelenu:aly of hlb‘mght to pre-empt.-
- In fact, the only ground on which we can-decide not

to follow the grmulple of the Han: af law ‘would ba.on

~ the, r'rmunfl of mconvemence It may be. said that it

is niot desirable that property should be held in frac- E
tions. "That may be so on general prmcxple% “bat ™

-eertainly in . this country it is ‘a most common occur—lv.
- rence.. But apart from that, I should not ,mybelt say -

thut-mera inconvenience rebulmuw trowm the fzppllcauon 5

. of the Hanafi law, is a reason whv we. should not -

apply it. In my opu‘uon therefore, t_llc.,a[)pu(xl musﬁ'
be dismissed - with - "costs. Tue luros»bbjection’s are
dmmsaed with costs, ' o o

HEATO\I Jo—TI agree th%t the ‘mppeal %honld e -
dlmmssel thh costs.  We have here’ the snnplest,

possible case "ot vcomgetxtors - cluiming ple emprlon,',
° 'The originul owner of the hou:,e dquﬂ‘ld«nt No 32, SOId' :

it to defendant No. 1., The defendant No. 1. and - the
phuntm are *the only compe tltOL‘S for pre-emption, and
it iy fmmd that under ‘the law tl hey are equaltly enmled -

40 pre empt. . A veiy natuml and on the whole d very

just; "decision in a competition eof this kind is ‘that

< each ShQuld take half. Their claims are equal in the.
.eye of the law. Therefore says the ‘law let them be:

equally treated, and that is a sufficient and a satisfac- "

o

'tory dasposal of thls case, because defmdant No.2,
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ﬁhe vendor, apparently has nothmﬂ tb say aaamst it, - 1920, |
.and defendant N». 1,'ths original pm:chaser is ap-J ) er'm,mli?
parently prepared to take half rather than get nothing. - KAGANDAS -
If he had said: “Qh ! very well if T can only buy half - o .-
. JAMETRAM: .
the property - Would ot buy any at all, I cancel my - - -
purchase.; ‘then the affairs would have to be difs -
ierently viewed. 1 do not WlSh to express any opmmn :

as to what in that event my dec1swn wonld be.
KAJIJI J. :—--I agree.-

Decree conﬁrmed.
J G R.’

APPELLATE CIVIL.
quore Sir Norman M;cleod K., C’hzef Justace, and Mr. Jmtwc Heaton. -

JN\IA LH’[OI A D@SILV{ (ORIGINAL PraNTIFF): APPELLAW v. GOVIWD 1920,
. BALVANT PARASHARE, Rmcmvmn UNDER THE PROVNCIAL lﬁsonvmcr January 27.
- Aer, Tua¥s Finst Crass SUBORDINATE Jumm ] Couar (ORIG!NAL Dwmm-

o

Au'r), Rl:spow)uNTs*’ ! - .

¢

@{ml Prucédure Cmi’c (4ct V o 1908), "gection 2, sub-sachon (17) and -
- section 80-—Recewer-8utt against a’ wcewer—Reaewer, public o[ﬁcer— ’
Notice 7z°cessarJ-Prownczal [molvency Act (Irr of 1907) aaat;om 19—90

" The plamth brourrht a suit against th- defendant who had been appomted
& receiver in an 1nsolvnncy application to et it declared that the property in
aut belnn‘fed to her. The suit wAs dismissed by the lower appellate Court on
the ground ‘that no notice under section 80, Civil Procedure Code, was glven.
“Oa appeal to the Hmh Cuuxt L : ) ,

Hel(l conﬁrmmt" the dpcmon that as soon as the reéewer wa3 appointed
" ander the Provincial TInsolvency-Act, ho becams a pubhc officer within the
meaning of section 2; sub-section 17, Civil Procedure Cods, 1908, and he
+was protested by’ section 80 of the Civil Proceduro Code against any -
ylmntltf who filed & suit against him with regard to any act’ done by hlm as
"such.receiver mthout giving the reqmslte notice. (

® Becond Appeal No. 962 of 1918:
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