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jicertam partlculars the powers both of Addltlonal and

’i{?f Assistant Sessions Judges. .1t does so, for instance, :

in sectlon 31 in the matter of the sentences’ which. an

,Asmstan‘b Sessmns Judge can unpose._ 1t does o ‘in

}secuptn 193 in the matter of the trial of cases. 1t does
“soin section 409 in the matter of power to hear appeals.

An Addmonal Sessions Jadge has power tohear appeals®
an: “Assistant Sessions Judge has rot., But the theory®

- of'the Code to my thmkmg is quite clear. The Addi-
“tional Sessions J udge has thoqe powers of the Court of

Session which he is not by some ‘specific provision of.
-the Code prohibited from exercising. He is certainly .

f:not pmlublted from exercising:the power to lLear an

appeal or an apphcatlon whichever. you call it, against

~an order.-of sanction, or refusal to grant sanction,

‘made by a lower Court. It seems.to me, therefore,

‘thatfi.t-is not made out that the Additional Sessions
-Judge acted without jurisdiction. There is no other.

“reason’ of 1mport wnce Why his - order should be inter--

:fexed W1th.

Appeal drsmissed
" R. R.

-

("A_PPELLATE OIVIL.

Before, Sir Norman ﬁldqlcod, Kt., Chief Justice, and Mr. Justice Heaton.

NILKANTH BUIMAJL SHINDE (oRiGINAL PLAINTIFF), "APPRLLANT v,

HANMANT I'K\ATH SHINDE aAND OTHERS (ommmu. DE[‘EI\ﬂA\'lS),-

" RespoNvENTs.®

 Indian Reg:shat:on Act (XVI of 1908), scctions 17 and 49— Partition—Un-
reyute-ed receipts acl,nowledgmg acceptance of slzares—Rccezpts relied on to
© prove fact of partmon—A mzss:b;l;i 'y of recmpts : ’

, Tho plan.tlff chxmed to be entitled to certain prepcrty alle"mr' that the .
_ same was allotted to his share on a partmon between himseif and his .

brotherl . :
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4 For the purpose of_ provmg the alleged partmou the’ plamtxff rehed uponl,'

: ’unreglstered receipts sxgned by his ‘brothers in Whl(‘h they acknowledgedv .

haviog accepted certam portxon% of the” tamlly pmperty

H:’ld _that the recﬂpts requn‘ed remstratmn and were, thexe[’ore, madrms— -
sible in evidence. . s K

SECOND appeal -againgt’ the demsmn of A. ’\Iontrro-bp
‘merie, Assistant Judge a,t Belgaum varying the deu'eer '
passed - by % K. Asundi, - ‘Subordinate J udge - : g’&
Gokuk" B I -

Smt to 1’ecover possessmn. _

Thp pxoperty in. suit originally “belonged" to two
brothers Bhlmau and Jiwaji who conbmutcd a ]mnk
Hindu family. The family OWned propenles 1u Blltlbh
India and in Kolhapur St e, ' e

'Blumgjl and JlVVdJl were long sep'u'ated m 1nteresﬁ~
’and to effect a partition of the family 1)10permes an
rbnmtm was appointed. He' made an@ward, partmon-ﬁl
ing the plopeltv in Kolhapur Qta’re but there.was ne
record to show Whether a partmon was made of the_,
propelry in British India. ‘

In 1915 the plamuff as’ Lhe son of Blum(m sued to
recover, bv actual partition one-half share of ma aji in-
suit- property alleging that at a partition betwéen
himself and’ his other foufbxothels the entire half
s]nre of Bhimaji in plaint. Lmds was glven to him
that his brothers signed rnwlpts in'1900 in which they

“acknow ledoed havmg accepted -certain pomons of the

family preperty;- that the plaintiff. was enjoying the

prdfits of the plain Tands jointly. with the descendants

of'“jlwflu till 1906 when the defendants obstructed- the

“plaintiff’s en Joyment of h.l]f the pr ofits and hence the :
suit.: - . - T R

Defendants '\T('{s. 1107, who were plaintiff’s nep’hewq g
contmrled llmt thonnh tho ar hxtntor made an award .

.
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about the. property in Kolhapur State, no division was
eﬂected of the property in suit which was sitnated i in’
Bllllbh Lidiia and that Lhe plopel ty v&as ]umt propelty
o’i t;be 500 of Bhimaji. ‘ .

Defendaum Nos. 8. and - 9 WhO v&ele de&und(znts of
Jth}l hiad no objecblon to. the plalnuﬁ’s claim - bemg
awarded '

* The Suhoxdlnate Judﬂe admltted in ewdence the
recelptq smned by the plaintill’s brother on. the gronnd
that they did not; amount to a partition deed, but were
only lists 'made by arbitrators showing what division
they proposed to make. Relying on these receipts he
held that there was a paltluon in ‘the family of tie

_pluintiff .and defendants - Nos. 1 to.7 and - therefore .

allovwd the plaintifl’s claim- for one-hali ch.ue in the
plalnn lands by actual par tition.

On ap peal the Dlstnct Judge found tlmt the four
“receipts together. constmnted an instrument of pdlll-
tion and in so far as. ‘olny relattd to the property in
British India they requited registration and therefore
thev were inadmissible in evidence. He, thelefme,

varied tlie decree by awarding the plamuﬁ only one-

a exuhth share in the lands in suoit.
'lhe phuntlff ftppealed to the ngh Couxt

Bhulabhm Desai w1t11 Nzlkanth Aimaram for the
‘tppellan 1. -

S . L’al;ha?e f01 1erondents Nos. 1, 2, 4 and 6.
D R Gupie for respondents’ Nos. 7 and 8. e

LI

MA(‘LI‘OD C. J.:—The pedigree of the pmtles in thls
suit is set out at page 7. The property in suit ouﬂm.xlly
belongod to two brothers, Bbimaji and Jiwaji who
~were separate, although this . particular property lmd.
not been d1v1ded by metes and bounds
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P gharein the smt property. " Nilkanth, one of the sons’
: of Bhimaji, _cl«l]Il’lS to be- entitled to the other half:

. lt is admltted that waap s branch has an elght annasK

against his’ brothers, alleging that” at a partition’
between the sons of Bhimaji the half share in the'phint",
lands was given to his share. = It "appears that the,
family had property not only in British India, but also
-in-Kolhapur.” An arbitrator was appointed for parti--
“tion .of -the fdmlly property.  He issued an. d\’Vd.I'd__
‘ pdrutlomng the property in Kolhapur, but thewe is m}{
recond as_to whether a partition was mide ¢ of thei
plopelty in Bntwh India. In 1299 the- four blothers‘
gmgned receipts in which they acl\nowledned h(wmg
laccepted "certain portions detaﬂed in the respective-
%leceipts of the famﬂy property. The plaintiff in 1915
Jfiled this suit ﬁgamst ‘the uhlldren of his bmthem toifj
obt.-un his half share in the suit property.- I-Ie also_;
_joined the sons of Jiwaji.- o

“The trial Court declared th‘tt he was the .owner nf af
h"l]f share in the plaint property In appeal this decree;_

- “wag set aside on the ground that “fhese recei pts ¢ onbtx-{;
~ tute an instrament of partition and in so far as theyf,’
relate to the - property. in British India,- they requuedf
‘registration, and therefore not bexng regmel ed, t;heyj
'zue inadmissible in evidence.” <

: We have been referred to the decnslon of the any';
,Cnuncll in Mahomed Musa v. Aghore Kumar:
Gam/uhm There, there had been a compromise which-
" pur ported to extinguish the equity of redemption in-
certain - property. ‘'That was not' registered," but;,af‘
decree was passed in the suit between the parties.-
- which recognized the compromise. For thirty years the
‘comprdmise had been acted upon as was proved by the’
cwdence and I thmk ‘nhur Lmdshlps, in holding

o (1914)L R 421, 4. 3.
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fi;hat the rlght to redeem the mortgage was extmg- _.

;41181196 arri ved at their conc¢lusion not, on the deed of
scompromise which = was unregxsterefl bnt on ‘the

f«ewdence of what. had ‘occurred -since the compromise' -
was executed. Having found tlmt the parties h: ud acted

}mdcr the term% of the compromise for thutv y ears, they

jﬂonsulened that as evidence of what had been done S0 |

3 that the terms of the compromise were proved ‘not by
‘vthe docnment itself but by the acts of the parties
after it had been executed. Now if in this case it had

R
been prowd; thit the four brothers since 1900 had been
-in separate occupation of the various properties detailed

‘in the four receipts up to the date'of the suit, I think
“that miglit well be’tiken as. evidence that there had
fbeena partition in 1900 and the Court ‘would have

=gome’to the conclusion tha.t there had beena partition

: wnhout referring to the receipts. - But in this case the
jplamtlﬁ seeks to prove the partition by the evidence of
«the recupts t,hemselves and except that there sesms to
“be some emdence that the plaintifi had been in pncses-
sion of the plamt property until’ 1906 there is' no
~sev1dence in the case that in other rospectb these four
‘ lumhels acted in confomut;v with the alleﬂed
@arunon. L

I t]ll[l]x, therefore that the “béistaut' Judﬂé' was’

u{. ht in coming to. the conclusion that these four docu- -
ments “required registration a ad were thieiefore

Ainadmissible in evidence, and that the re:t of the

record was not suiﬁclent to prove that a 1)&1[1[101) had

’ taken place ' - »T

‘ T thmk therefore, the appe‘ll must be (hsnn&sod with
T »costs to 1esp0ndents Nos. 1, 2, 4 and-6.

: HEATON J i~1 also thmk the appml muat b(, dismiss-
- eed w1th costs

. . A
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1 muke one prehmmary rem’n‘k 1 feel quite certmm :
that their Lordshlps of the Privy COU.II(,ll in. glvmg:,:
judgment in Mahomed Mnsa’s case ( Muahomed A[nsa
V. Aghore Kumar. Ganguli®) did not intend either to»f

modify or to limit -that part of.the enactments of the :

Indian Legislature. which. appears us sections 17 and 4,9*
of the Indinn Reglstmtlon Act; no - do I helieve that. »
_the Privy Couacil ever have 1nten(led by “their judg= N
ment to modlfy or limit.that which. has been en‘mte(’t

by the Legislature in India. So the effect of sectiong 17 -

and 49 of -the Registration Act remaing  as . totally
u'naffected as before, by anyfchmw that 'is s(ud 1n the -

, case of Mahomed Musa®,

Now the four ‘documents- Wxth Wluch we are con~
cerned may be looked at in two VVd\S . They may be-..
taken togzvher and -read together us one . whole,  Im
that case they ‘constitute an 111%rmment of lmlflflon: ‘
and would be totally ineffectual, because : ‘they were-.
00t ‘registered. - In an(‘thel way they. may be looked at”
as four individual lists of ] propex tx,  each one cngned by
one of the four sharers, made after the palnuom had .
Ubeen effected and made merely to indicate as”a matter-
-of mutual convenience what sh:re had fallen to each
sharer. If that is the true nature of the documents
‘they mwht be of very great importance for the purpose”
-of corroborating or contmdlctmgz what witnhesses mlght :
‘depose to. . They would be useful also as e-tlubh~;hmg=
the fact that it was probably understood at the tlme
~that partxcular lands bad fallen to particular |Persons
but they would not in themselves prove a pavtltlonJ
;That would have to be done by somelm(}v who” had
personal knowledge of the partition. So that we - are:
’}eﬁ; in thig position: If it is sought to prove the fact of
lihfe partition by these documents, that cannot be done,

- 0 94 L. R.42 LA 1.
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because the Iaw of remstratlon pre events it. “Tfitis

'}sought te use them in’ any other” way, - hev can— only
'be 11\6(1 as qnoaulmr » papers and are of 1o use vhar-
: ever mml there 15 cvidénce alt(_)geuhor ontsule them

ggpstmis ani g BT

:fi;hat tl e parh’uon V\'d‘\ madeand was given effect to in
goine such way as ri)ese pwexs sug est, But thaq s
';not pxoved in this case.

© 1920,

-N)L}{AI\"TI{
Brimali- .
CHANMANT
. Exwarm,
- N

I thmlx,,therelorv ag I beg'\n by mvmq, thar the B
appeal must be dlsnnssed with costs.

Decree COn‘fiv'77zecZ.»‘

G R

FULL BENCH.
'APPE LLATE. CI‘VIL. |

Befnre Szr Norman Mar lend Ki., Chicf Justu,v, JIr Just ce lLamr
v ami My Justice Kq}m )

.y VITHAI DAS I\AHANDAQ SONT (omquL DEFh\DA\IT No. 1), AppPELL A'ﬂ'

‘#.. JAMETRAM anp ANOTHER (omamu Pmmmr? AND Dmrwmw
No 2), RE\PO\'DENTB .  . o - L.

Prc-empfum-—- Mahomedan . Iaw—-Dzemcé ‘of . Bulsar—Hanafi . School nf
- Mahamedan law——Ne/ghbnwrs entitled to pre-empt in equal rights—E. rercise

‘of right aot contrary to the principles of justice, equity and good consc:ence. .

Jn the District of Bulsar where the Hanafi School- of Mahomedan law .
prevalls nelghbnurs will have oqual riglit to ‘pre-empt and. there’ is- nothing.
which is contrary  to the principlos of justice, .equity and ‘good couscmnce in

19202
S
Jaﬂuary. 21.
PR N
au“«\ ¥ .

allowing two peighbours who L\ave equal rights of pre-emption to exercise .

them o . . .
G’okaldas v. Partab“) not followed. E . S e
Amir Hasan v, Rakzm Baklash"’ followcd

K

SECOND - appeal against the docision of W. Baker,

District Judge of Surat, reversing the decree passed by
. N Desal Addltlonal Subordinate J udge at Bulbqr

r .

. o o Second Appeal No. 509 of 1918. . -
;n (1916) 18 Bom. L. R. eq3 L. @ sy 19 ALL 466,
. ILR 11—-8 -
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