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_contrary to the provisions of the Act.
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CRIMINAL APPELLATE.

" Before Mr. Justice "Shah and Mr. Justice: Hayevard.k .
EMPEROR v, J. B.'H. JOHNSON. ¢

Indian Factorees Aet (XITof 1 911), ‘sections 29 (1) and 41 (a) T—Manager of '
a textile chtory——Employment'of labour after prohibited hours—Liability ‘
of the manager to be punished separately for each workman so employed.

‘ Tl_le:ac'cused, who was the }m,anager of a textile mill, employed 18 workmen

~ to work at his mjll after 7"p.ni. in violation of the provisions of section 29 ).
- of the Indian Factories Act, 19 11. Eighteen prosecutions were started against
- the accused ; wid the accused was convicted and sentenced separately in each

case. ~On appeal the Sessions J udge was of opinion that the employment of
labour Was a §ingle offence undot section 41 (a) read ‘with section 29 ‘(1) of ~
the Indian Factories Act, 1911°; He, ‘therefore, confirmed the conviction and

* gentence passed on the accused only in-one . case and - acquitted him in the

remaining?caees The Government of Bomba.y havmg appealed agamst the .
ordexs of acqulttal e :

Held, settmg asidé the orders of acqmttal ‘that the accused was 11ab1e to/ ‘

‘be convicted ‘and sentenced separately in each of the elghteen Pases, for,

section 41 (a) of the Indian Factories Act, 1911, indicated ‘that . what was

< prohibited was the employment of any person or allowmg any- person to- work»

.

THESE were appeals by the Govemmelﬂa of Bombay ‘
from . orders of acquittal passed by B. C. Kennedy,
Sessions Judge at Ahmedabad, on appeal from convic-
tions and sentences passed by R. G. Gordon, Sub d1v1- :

-t

smnal Mag1strate at Ahmedabad s

L

*’Cnmmal Appeals Nos.?119 to 135 of 1919,

'I‘The séotions run as follows :— b o s o

AR

29 (1). No person shall be employed in any textlle factory before half-

< past five o'clock in the morning or after seven o clock in the evenmgx)

41; If.m anyfactory—- o c ’;i;/f :

. (@) any person is employed o alloWed to work contrary to the prowswns of .‘
this Act - L , .
. S LT e B

the occupier and manager sha.ll be" jointly and severally. hable to a ﬁne whlch‘ .

~ may extend to two hundred rupees.
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The accused was the manager of a te\tﬂe faotory, C1919.
known as the Cahco Mills at Ahmedabad R T
EMPEROR

. On the" 4%,11 Sep‘oember 1918, the accused employed O

L . JOHNSON,
- eighteen workmen to Work -at'his mill after 7 p.m. i

For thls act, elghteen prosecutlons were started
'agalnst the . accused under section 41 (&) read with-
- gsection 29 (1) of the Indian Factories Act, 1911. He was
“convicted on his plea of gullty in each case ;" and
sentenced in each case to pay a ﬁne of Rs 100. .

: The accused appealed to the Sessmns Judge at
iAhmedabad The learned Judge confirmed the convic- .
‘tion and sentence passed on.thé *accused in one case
'only, and acquitted him in the remaining seven-
teen cases on the followmg groundst— " . -

" AsIread the Act the employment of labour at unla\vful.,‘hou‘rs is the offence
%and not the employment of each individual workman.

The prohlbmve dlause.is 29. o

. “No, person shall be employed ina textlle factory after half past seven in the "
" evemng

The penal clause ig—"

Ifin any factory any person is emﬁloyed or’ al]owed to w01k contrary to
any of the provisions of this Act the occupier and manager shall be liable to a
fine which may extend to Rs. 200. * Section 41 mentions several offences of
conduct of a mill, none of which with the possible exception of the acts now
under consideration could ' possibly be made the’ ground of separate charges,
e.g., failure to prov;de latrme accommodation and failure to supply water

. In the English Act apparently 1t is prowded that there should be a ﬁne of
£5 for each operatlve employed contrary to the provisions of the Act.. I have
not the wordmg of that Act before. me, but I rather think the amount of
penalty is- s1gmﬁcaut.

- It WOuld be unasual in - view of the v'xlue of money that employmen‘t of an
‘{ndividual workman in England contrary to law- shouldbe punishable with'a
fine of Rs. 75 whereas out here it should be punishable with a fine of Rs. 200,

~In prewous Leglslatron Act XI of 1891, section ‘15, the manager was made
liable dlstmotly for each person improperly employed, vide proviso 2.-
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_ - 1919.

5 .

'

EMPEROR

. 2
JOHNSON,

That proviso has no pIaee in. the present Aet - But a new prov1s1on is
‘introduced, section 45, which as I interpret it; means that & Court can fine a
manager for cofitinuing to employ labour unlawfully for one or more dayq
The wordmg of the sectionis obscure, for, I donot understand why it was
necessary to refer totwo or more persons in proviso (5) unless the meaning -
Was as t6 employment on the same da.y but the main part of the section is

qmte clear, namely, that it refers to offences not commltted _on the same day, ]

* but’ from day to day.. Section 45, therefore, does notin  my oplmon render it
'p03s1ble to ﬁne for employment of labour on the same day to. an) greater
. extent than is provided for in the mam section 41.

,,,,‘ . e - e — v

‘ I have already said, that in my opinion, under section 41, it is the conductmg

* of the factoxy’ by employmg unlawful labour whichis punished and not the act

= of exnp]oymg each 1nd1v1dual Iabourezc. I ani of the opxmon ‘therefore, that as
“the law at pxesent stands it is not’ open to the prosecution to institute qJepalate

: prosecutlons sgainst the factory manager in 1espect of each labourer “employed.

The Governmeni*rof Bombay appealed to. the ngh

‘,“Gourt of Bombay against the orders of acqmttal

i)

S S Patlcar Government Pleader, .for the Crown.

Su* C’hzmanlal Setalvad instructed by Bhazshan/car
Kanga and Gwdharlal for the accused.

SH.AH J . .——The facts Whlch have given r1se to these
appeals are few and undisputed.

.

' Oﬁ the 4th. ef September last at about 11-30 p. m.,

“eighteen persons were found working in the Calico Mllls
_which is a textile factory, subject to the provisions of the

Indian Factories Act XIT of 1911. Eighteen complalnts

The accused pleaded guilty, and he was convicted in all
these e1ghteen cases and sentenced to pay a fine of-
Rs. 100 in each case. On appeals to the Sessions Court

‘the learned Sessions Judge upheld the conviction in the

-first of these cases and set aside the convictions and

gentences in theremaining seventeen cases. Hef was of
opinion that the offence. was one of 'emPl‘?Ym,ent&of

were lodged in respect of the employment of .these.
- eighteen persons against the manager of the said factory.
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flabour collecmvely ‘and that it was not a separate 1919,
offence to employ each person contrary to the provi-.-

‘sions of the Act. o E‘“‘; EROR ¢

o C , * JomNsON.
“-Itisin these seventeen cases in which the accuséd has’
~beer acquitted- by the Sessions Court, that' the present
: appeals are pleferred by the Government of Bo‘mbay
“The question of las that arises is Whethet under sectioi
41- (@) of the Act the offence consists of theemployment
Cof labour apart from the numbe1 of men employed or
whether the offence is complete and separate in 1espect
- of each person employed or allowell tq “work contraly V
",to any of the prov1s10ns of the Act.

Ifr has-. ‘been algued on behalf of: the Crown that
. under section 29 6f the Act no person ¢an be employed in
'any textile factory after seven o’clock in' the evemng,
“that under section 41 (a) if in any factory any ‘person »
is employed or allowed to work contrary--to the-
‘provisions of the Act, the-manager is liable tq -fine
‘which may extend to Rs. 200, and that the offence is
‘distinct in respect of every person employed or allowed
“to work contrary to the “provisions of -the Act... It,is
further contended that neither the terms- of “section 43
of the Act nor the corresponding provisions of .the
English Statute (1 Edward VII, Chapter 22, section 135)
‘support the conclusion at which the lower appellate
"Court hag'arrived. - |

On behalf of the accused-it has been.urged that the
‘general scheme of the Act including the provisions
relating to the textile factories, indicates that the
prohibition is not in respect of any individual but -in
“respect of the labour collectively, and that therefore an.
“offence under section 41, clause (@) is not the offence
“of employing each individual but the offence of
eniploying one or more workmen at a time, - It is also
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urged that section 45 of the Act lends support to, that
view. . It is farther argued that in any case. the pr0v1-
sions of section 7l ‘of the Indlan Penal Code are

-_Applicable to this case and that there should be only
one pumshment in respect oﬂall these offenc;es even 1f

- the act of, employmg eaeh of these persons is treated as
a separate aet

B After. a consuleratmn of these drguments Iam clearly

=

of opinion that thé.contention urged ‘on behalf of the .

* Crown must be allowed.- The words of . sectiof - 41. (a) .
 are -clear and 1nd10ate,.1n my - oplmon that What A8
'prohlblted is ‘the employment of any person or

allowing any person to _work ¢ contrary to any of: ‘the
provisions of the Act." That would- mean that it is an'
offenee under sectlon 41 (a) to.employ any person or to.
allow him to work’ contrary ito the’ provisions of the

. Act. TIn the present case. there is no doubt that all -

these.eighteen persons were employed contrary to the
provisions. of section 29,"sub-section. 1. It is. not-.
suggested that any of the exceptions contamed in- sub—-
section (2) of section 29 or in section 80 of the Act’
are applicable to the facts of the present case. The

‘accused has pleaded guilty to the charges and there is no -

- doubt that the employment of each one of these seven-.

teen persons was contrary to the provisions of section 29, -
sub-section .1. The employment of each person must
be treated as a distinct act, and the fact that eighteen
persons.were employed at one time-.cannot make the -

- employment of these persons oné act of employment.
Theargument based on the scheme of the Act seems to

me to be open to the objection that it ignores the clear
phraseology of sections 29 and 41, clause (), and that

it involves the assumption that the object of the Act”

is' to regulate the working of the mills apd the
employment of labour collectively and not necessarlly
to secure protection for the Workl}le_n employed in the -
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factory mdnudually There is no justlﬁoatlon for 1919
such an assumptlon On the other hand it is a fair
view to ‘take that these prov181ons are- 1ntended .among,
‘other thmgs, to protect the persons employed in the . Jomnson. '
factory and that the result can ‘be “effectively secured’
if gthey are read ' as applymg 1nd1v1dua11y and mot -
collectively. ‘As regards -section 45 of the Act, I think
that it ‘has no apphcatmn to the. p1 esent case, and that
it.throws no light on the- point nnder cons1derat10n
It apphes in terms to a -repetition of the same kind of -
offence from day. td da,y and not to oﬁencee of the same .
descrlptlon on the same day. The ‘words of clause (b)
of séction ‘45 must he read " with- reference to the
purpose of the section, and cannot he allowed to
control the -plain meaning :of section 41, clause (a).
JItis. eigniﬁcant that in clause (?) in the correspond-
ing section 143 of the Fnglish Statute the same -
phraseology is ‘used, ‘even though under section 137
wof that Act the penalty is prowded for each person
employed

- EMPEROR

P

The prov1s1ons of sectlon 71 of ‘the Indian Penal
OOde in my opinion, have no apphcatlon to this case.
If the offence consists of employlng the labour collec-
tlvely of the prescribed hour no resort- to section 71
is mnecessary. If it is an. .offence to employ , each
workman section 71 cannot apply. The first paragraph
fthe gection applies to a case where a repetition of
the same offence constitutes in the result the same
‘offence: This is indicated by INlustration (a@). In the
present case the offence, if it consists of employmg_
each Workman is distinct and separate and “there is no
one offence collectively merely by the fact of amnumber of
these offences havmg been commltted at the same ‘time.

The ground tipon which the learned Sessmns Judge_‘,
has based his" concluswn is “that unde1 the repealea '
O InBe-s. :

. PPt
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Indlan Factories Act of. 1881 there was an express
provision that the offence would be-in respect of each
individual employed That no doubt was expressly

provided as an exception to a proviso which existed
“in the Act of 18381 and also in tlie amended section in.

the . Act of 1891. But’ in the new.Act the proviso
1ncludmg the excepmon is omitted. I do not think
that the omission suggests the - inference which the
lower appellate Court has drawn. It was apparently -

‘to modify the plain meaning of the words of the
‘prmmpal part. of -the section that the prov1s0 was -
" inserted and even then an excepmon ‘was made .as

regards the offence of employing each person In my
opinion the omission to re-enact the proviso rendered:
the e*{ceptlon unnecessary." Thus the omission has
the effect of leaving the words used in the section to
indicate their plain and natural meamng that it would
be an offence to' employ any person contrary to ‘the-

-provisions of the Act. [ cannos agree with the learned:
" Bessions Judge in his stiggestion that all the offences
- indicated in other clauses of section 41 ‘are single

offences.” I am unable to read all the other clauses of
the section in that sense.  For instance it is difficult

. to accept, ashas been suggested in the course of the
“argument before us, that under clause (¢) of section 41,

‘which ‘makes it an offence to construct any door in:
contravention of section 15, it would be only' one.
offence whether one door is constructed’ in contraven-’
tion of section 15 or several doors are so constructed.
I ‘do not however desire to pursue th1s line = of:

“ ‘argument, nor to express any definite opmlon as to .the
_ interpretation of any.other clause of .section 41'as- that

'is not strictly necessary for- the purpose of this: case;
"I am content to take thie' words -used in clause (@)
- with which - we are concerned in thls case and 10"
; 1nterp1et them in thelr natmal and plaln sense,



;I have 1no doubt therefo1e, that the convmtmns in

‘\these seventeen cases recorded by the ‘trial. Maglstrate -

AWere nght and that the acqulttals are Wrong

The result is that the ‘orders of the lower appellate
'0011113 4in these- seventeen appeals are set aside afd .the
convmtmns recorded by the trial Mag1stlate restored. .

" As regalds the sentences, while it is- nght that- the
ftotal fine in respect of these several offences- should
be subetanmal it should not be excessive. The: 1eco1d-
does not disclose all the cu'cumstances connected with'
‘the employment of e1ghteen pelsons on this particular
occasion. On the whole we think that the sentence
of Rs. 50 in each of these seventeen casés would be
sufficient to meet the ends of ]ustlce We accordingly
order that the accused be sentenced to pay a fine ‘of
'Rs 50 in each of these seventeen cases and in defanlt of
payment to undergo snnple 1mpr1son1nenn for fifteen
days. - , o ,
; HAYWARD 7, --These appeals raise the question
whether the mandger of a: factory comm1ts one or
‘several offences by employing several pe1 sons illegally.
;under sectlon 41 (a) of the Factory Act, XIT of 1911.

"It ‘seems to me that he commits several offences
accordmg to the plain meaning of the words used.
'But it has been argued that a different meaning ought
to be implied and that regard ought to be had not to-
the number of persons employed but only generally
to'the employment The argumenb is based o6n reason-
ing put forward not without hésitation by the learned
Sessions * Judge, -who relied upon the provisions of
section 15 of the old Act of 1881 as amended by Act XI
of 1891 and upon the provisions of secmon 45 of the

present Act, XTI’ of 1911.

‘It seems to me, however, that the commission of
several oﬁences by the employment of several persons

v’VOL XLIV] . BOMBA'Y SERIES. 95"

1919,

v

EMpPEROR -
A
‘;J‘oHnsom .
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1919, . was also the plam meaning 10f the s1m1lar words used
. —, intheold Act of 1881 as amended by the Act of <1891.
s RoR. There was 1o ‘necessity - otherwise for the prov1so

. iJO*\INSON- restricting the plain meaning except in- the particular
' " instance of the employment of two or more persons to
several offences committed on different days.. The
- effect of the exception ;Was_ merely to limit the proviso.~
- and therefore could not be affected by the repeal of -
the proviso. The ‘ecessity of the exception ceased
" with the repeal of the proviso. It could not, therefore,
be implied that “the plain meaning of the words was
not mtended by reason of the omission of the proviso-
of the old Act from sectlon 41 of the present Act 01
1911 c S
. It seems to me agam that the comm1ssmn of several
offenices on a particular day would none the less render’
the offendet liable to ‘separate pumshments because, A
repetition. of those offences on’ succeedmg days has §
specially been stated to involve liability for further:
punishments by the Subsequent section 45 of the -
present Act of 1911. It isno doubt difficult to explain -
why this" pmtlculau provision was™ limited to the
. employment of two or more- persons. Bub whether
this was merely a slip in drafting, as Would appear to
me probable, or ‘whetherit was intentional, would make
no. difference, because the repetition of offences on’
: subsequent days has alone been in v1eW in secmon 45 of
“the present Act of 1911.. ‘ ‘

1t was also axgued that more than one pumshment

. could not be inflicted for the several offences by reason
‘of the previsions of section 71 of the Indian Penal Code.
. But it seems to.me that that. axgument merely begged
the questmn Those- provisions could only apply if
 there were not several -offences in the employment of
" geveral persons, but merely the ‘ generaly offénce” of -
“employment. They would not restrict "the infliction.
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sof’ pumshment in respect of the employment of  several »
persons if thls involved several independent. offences, -

but would " only restrict the pumshment if. they
mvolved merely the general . offence of employment

It seems to-me that recourse could not: be had o sec- g

: tlon 71 of the Indlan Penal Code.

It seems to me lastly that substantlal pumshments"

~ were necessary in view of what has been stated both

by the Magistrate and the learned Sessions Judge.

- The punishment proposed which would approximate
an aggregate fine of Rs. 1,000 should be a suﬂiment
_ punishment for infliction by this Court.

Orders 'set aside. -
R. 1; ‘

A_‘rPELI)AT_E dIV]‘:’L."

a

Befora M. Justwe Shah and Mr Justwe Hayward s

‘GANPATRAO SULTANRAO MAHURKAR (ORIGINAL - APPLIOANT), - APPEL-
‘1axT v. ANANDRAO JAGADEORAO MAHUBKAR (OBIGINAL Orpo-
NENT) REBPONDENT"

C’zml Procedure Cods ( ActV of 1908), section 47—Decree-—-Ea:ecutwn—Money

" recovered in excess in ea:ecutmn-—-Applzcatwn to recover back the excess-

money—=Separate suit not'competent—Time taken up in such separato suit
can be deducted from the period of lsmzta,hon-—[ndtan Lzmztahon Aot (IX' of
1908), section 14. :

_The opponent obtained against the apphcant a dectee £or partition in the

Zansi Court,. which decree was transferred . to the .First 'Class Subordinate )

Judge's Court at Ahmednagar . for - execution.. In "execution,. the opponent
recovered a sum in excess from the applicant. The applicant filed ‘a suit
against the opponent on the 14th November 1913 in the Shevgaon Court to
recover bacl\ the excess amount } but the Court dismissed the suit on 31st Match

First Appea] No. 305 of 1916,

.

T

- Exprron

v.
JOHNSON.

‘1919,.

“July 14,
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