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But 1f we rro bey ond t]m, 1f We S‘ly not onlv» thaf the . 1920. .~
ﬂemswn shall not . be- proved for the purpoce of :;;umm
~establishing the plaintif’s claim, but also that it'shall °  NATAYANRAC
-not be proved even for the purpose of showing that the Hi'nr -
Collector 'loknowled"ed the “claim™ then I thlnk We NARAYAK.
~should be going right outside the mtentmn fmd pur-
pose of the section as a whole. That is why I think-
. this  decision can -be proved as an acknowledgment, -
- because . think not only does the section as a whole,
‘having regard to -its purpose and intention, not pro-
“hibit such .a '.th’ing,‘but all that it does prohibit is the
~use of the decision’ for the purpose- of -substantiating.
-and establishing the pl‘untlﬁf’s claim. -1 agree to the

i order proposed : o

Decree amended.
J. G R

APPELLATE CRI‘MI‘NALL’

Befme Sir Normau llacleod Et., Cluqf Jusuce. awl ,Mr Juahce Heaton

InrSIKANDARKHAN MAHOMEDKHAN® .~ . 1020~
January 15.

'3

L’nmmal Procedure  Code (A(t V of 1898) ae(‘t:on 195 (8)y—=Sanction ‘to .
. prosecute— Refusal. of sonction by First Class Magzsfratc—-—Addmonal
Bessions Judge can grant it on appeal—Jurisdiction. T N

“Under section 195, clause 6 of the Criminal Procedure Code, 1898, an Addi~ . ~
tional Sessivns Judize has jurisdiction to hear an application or an'appeal from
.an ordeér passed by a First Class Magistrate rofusiug or granting sanctivn, © ’

~ THIs was an appeal from an order passed by K. B.
Wassoodew, Additional Sessions Judge at Ahnied-
abad granting sanction to prosecute on appeal from an
“order passed by D. M. Kothawalla, First Class Mam-
strate at Ahmedabwd refusing to gr‘mt_ sanction to
prosecute. AR SR
"+ Crimiunl Appeal No. 706 of 1919.,
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19207 %  The apphc.mt had filed a complamt of the offence of~

"'S;M"BAR‘ ‘hurt agamst the accused Joseph Jan Mahamed in the
TREAN, - Court of Fufat Class Magmtrdto at Ahmedabad Th&
e Mdghﬁrate dlquSSEd the complamt o

-

The qcmqed then apnhed to the M armtmte for sanc— ,
tion’ to plcsecute the applicant for makmn -a false’
charge, The Magistrate declined to gr am‘, thp sanc tlon._

H

'Ihe accused next appe'ﬂed agamqt the order» The"
appeal was" heard by . the Ad(htlonal Sessions J udge ofj
Ahmedabad Who rrranted the sanction. = ‘

The complamfmt appealed fo 1he ngh Cuur

Cr N Thakor, for the com plfun‘mt ——The Addmonal,
Sessions Judge has - neither power nor: ]mlsdlulon to-
grant in appedl sanction under section 195, Criminal
Procedure Code, when it was refused by the First Class |
Magistrate; - Under section & of the Criminal Pr ocedur&
- Code, ouly the appointment of a Sessions  Judge is
contemplated as coubtxtutmg the Sessiong Cour t, and it~
- follows that any power exetciged under clause (6) of-
section 195 of the Criminal Procedure Code, can he so-
exevcised only by the Sessions Court or the High Court, .
“to whom alone an appeal from the Magistrate or (hnauly
“lies. I rely on In re Musa Asmalv, accouhng toe
\Nlil(,h the powers of even a Joint Scssions Judge to

, “Tear appeals or exgercisé revisional jurisdiction are .
limited. Thevre: ié‘n’othing to show thut a general or:
qpoual power was delegated to the Judge of -the lower
Corirt to.hear such appeals, as the theory of the Crimi-
nal Procedure Code contemphteq tlmt only the Sessions -
J ud;:e conqtltuteq the Sessions Court. Sections 409 and B
438 @), of the presont Code "of Criminal: Plocedure '
do not alter the position of the Addmonal Sesslons
Judge as we find it in the.old Code. - )

(1) (]884)’9 Bnm 164
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D G Dalu for the accusod not called npon.

\Z[AOLT‘OD C T The potxtwrmr has appealed from"
;an;order of th e Addmonal Sessions Judge reversing-an
-order of the- Fus* OldbS Magistrate, who refused to'give .

"Banctlou to pxosccute the pemtwoner A rule was grant-

ed on the petitioner’s application of the 16th -October-

1919, and,  therefore, it seemsit was treated by the
learned Judges who nrmnted the Rule as an application
in 1ev ision. The petitioner charged the accused with
-gausing hurt with a dangerous weapon The aocuqed
‘was acquitted; and the trymg Judge expressed the op1-

“nion that if the Police (tpphed for sanction to prosecute

the petitioner e wonld . have granted it. The police

(hd not apply. The First. Class Magistrate appears to

have thought that ‘lie was prevehted from »giving
sanciion, because he had previously said. that he
~would only give sanctionif an apphédtlon was iade by

the Police. " The fact re malns that it is evident from his .

_]ud“fnlellb in the assault cahe that he thoun‘ht tha,t it was
S Cuse in which sanction ought to be glven

The Additional Sessions Judge has granted sanction

‘to prosecute the petitioner. It has been argued befoi'e .

-us that he had no jurisdiction to make the order. Sec-
tion 195 of the Criminat Procedure Code*deals with
-ganctions for prosecutions for certain offences, and under
sub-section (6) any sanction giifen or refused under this
-section may be Jevoned or granted by any authority to
which the authority giving or. refusing it is subordi-

‘nate ; and under sub-section {7) for the purposes of this"

-section every Court shall be deemed to be subordinate
-only to the Court to which appeals from the. former

“Court ordinarily lie.. Clearly the First Class Magistrate .
“was subordinate to the Sessions Court. Anappeal would
lie ordinarily to the Sessions Court. Section 409

mespecnllv provides tlnt an 'tppeal to the Com't of Sessmn

T 19%0. .

Smmbn‘ _

EHAR,
Inve. -
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or Sessxonq J udfre ‘shiall be heard by the Sess1ons 7 udﬂe<

; BikANDAR-

or by an Additional Sessions Judge. Therefore it ise

. difficult to_see how it.can be said that an appeal would
- not ordmdmiy lie and ‘could not be heard by the Addl- '

twnal Sessions Judge. Undér section 193 ¢2) Add;tlon'ﬂ, |

-Sesswm Judges and Assistant Sessions Judges shall :
_try such cases only as the Local Government - by gene--

‘ral or special order may diréct them to try. -1t has not::
been contended that there has been no general order by :

“the Local -Government empowering the Additional.
© 8essions Judge in this case to try ordinary ca ses and
~appeals, such as are intended: by section 409. - Other‘;
wise the Additional -Sessions Judge would have  ho-

powel to try any case at all. Once we come’ to the:

- conclusion that the Additional Sessions Judge ‘would
- ordinarily have jurisdiction to hear appeals from the«_

First Class Magistrate, then it seems to fo]lovv from.:
section 190 that the Additional Sessions Judge Wouldf

~bave jurisdiction to hear an- apphcatlon or an appeqL

-from the First Class Magistrate refusmrr to-give sanc--
tion. . Therefore, in my oplmon the Additional Ses-w—
sions Judge had jurisdiction to give sanction, leversmg -
the order of the First Class Magistrate, and I seeno+

- raason 10 interfere with the ﬂonclus10n he came to.y

Thelulu is dxscharﬂed A R

HDALO‘\T, J.~—1I doncur the in ouler proposed, and’I
will add a few words on the question of musdu,hon. {
As Tunderstand the Code, when an A(!dlmonal Se%xonsl '
Judge zmppomted under section 9 of .the Code, he is -~

-appmmui to exercise the ]urmd]ctmn of the. Court of :
_ Bession, . So furas Sc0t10119 taken - by itself: males it

clear, or.en‘ﬂ»le% us to ‘understand matters, an’ Addl--ai

“tional Sessions J udge and even an- Assistent ‘%e%mn%n :
© Judge has all the powers of a Sesswns Judg:, and,:

if we confme our attention,to section 9, he is a Sessxons* ,

_,Judge But thexewfter the Code proceeds ’co hmlt 1m :

RPN
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jicertam partlculars the powers both of Addltlonal and

’i{?f Assistant Sessions Judges. .1t does so, for instance, :

in sectlon 31 in the matter of the sentences’ which. an

,Asmstan‘b Sessmns Judge can unpose._ 1t does o ‘in

}secuptn 193 in the matter of the trial of cases. 1t does
“soin section 409 in the matter of power to hear appeals.

An Addmonal Sessions Jadge has power tohear appeals®
an: “Assistant Sessions Judge has rot., But the theory®

- of'the Code to my thmkmg is quite clear. The Addi-
“tional Sessions J udge has thoqe powers of the Court of

Session which he is not by some ‘specific provision of.
-the Code prohibited from exercising. He is certainly .

f:not pmlublted from exercising:the power to lLear an

appeal or an apphcatlon whichever. you call it, against

~an order.-of sanction, or refusal to grant sanction,

‘made by a lower Court. It seems.to me, therefore,

‘thatfi.t-is not made out that the Additional Sessions
-Judge acted without jurisdiction. There is no other.

“reason’ of 1mport wnce Why his - order should be inter--

:fexed W1th.

Appeal drsmissed
" R. R.

-

("A_PPELLATE OIVIL.

Before, Sir Norman ﬁldqlcod, Kt., Chief Justice, and Mr. Justice Heaton.

NILKANTH BUIMAJL SHINDE (oRiGINAL PLAINTIFF), "APPRLLANT v,

HANMANT I'K\ATH SHINDE aAND OTHERS (ommmu. DE[‘EI\ﬂA\'lS),-

" RespoNvENTs.®

 Indian Reg:shat:on Act (XVI of 1908), scctions 17 and 49— Partition—Un-
reyute-ed receipts acl,nowledgmg acceptance of slzares—Rccezpts relied on to
© prove fact of partmon—A mzss:b;l;i 'y of recmpts : ’

, Tho plan.tlff chxmed to be entitled to certain prepcrty alle"mr' that the .
_ same was allotted to his share on a partmon between himseif and his .

brotherl . :
6 Second Apgieal-;\'o. 082 otf 1918,

1920,

-SIRANDAR--
© . KHAN,
dnrel

1920,
Janary 20
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