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conclusmn that" thls appeal m‘xy be dprOSPd of th,hmxt

farther delaying the proceedings by directing. defpnd-”

ants Nos. 2 and 3 to he ]mned as parties to the’ '1ppedl

~On these grounds T would allow this appeal, qet ‘Nde] :

the decree of the lower appellate Courb and restore the
‘decree of the, trial Court with éosts of this appeal dnd
An the lower appellat? Courb on defendant No. 1. '

L

ORUMP J. -——I concnr,

Appeal allowed,;

.R. R~

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., C’hi‘ef Justize, and My, Justice Featoi.

SHIVAIIRAO NARAYANRAO THORAT (ormivac Derespant No 1),

APPELLANT ». HART NARAYAN TAGARE awp aNoTARR (omowu,

PLAI\ TIFF ), Rrsm\'nr\'rs : - , .
..‘Indmn L)m/fahrm Act (71X of 1708), eactmn 19-——Aanm/ ’ai’qnw:t——Court of

Wards Act (Bom. Act-T of 1905)." section 16, proviso—Offer - made . by

. '192"0; |

memr -
SHRIDHAL
S N
ManJoNATH
_Mapnav.

al

" 192.
~ Junuary 13.

- .Collertor in seitlement of claim—Whether the Qﬂer can be usecl ds aqn

acknnicledgment of debt. . ‘ .-

In 1884, the defendant's fnmzly passed in favour of !ho phmtzﬁ n s!mple
mortgage bond for R, 9,50}» for a period of ten years. The defendant was &
“minoF and a ward of _the Collector under the. Court ‘of Wards Act ( Bom.
Act T of 1905). Tn 1916, the plaintiff sued to recover the amount duc on the

bond of 18%6. Interest on the bond was paid regularly till 1003...On the .

24th May 1913, the Collector wrote a. letter to th.e plaintiff by which -the ,

Collector offered to pay Rs. 17,000 in instalments in satisfaction of the * whole .

of the amomnt due™ to the plaintiff. The plaintill relied upon this letter as an’
aclmowltd;_,ment of debt to agve tho bar of limitation. On behalf of

. defendant it was contended that under the proviso to seetmn 16 of the Court

of Wards Act, the letter cou'd not be proved,

I7eld, that the proviso did not prevent the plmntlﬁ from nsmg the letter -as

an acknowledgment so as to start & fresh period of lmntanrm undér section 19
of the Limitation. Act, 1908. . LT
©® First Appesl No. 251 of 1917..
ILR 11--7
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1920, 5 FIRST appeal agamst the deCISIOD of - V G Kdd uskfu- -

 SHvAIEAG " ,addltxonal First Class Subordmate J udge atb Sat(ua in’
WARAYAL\RAOl Suit \XO 292 .of 1916
_HAzu - Suit to recover money :

WAIAR. . g action was instituted by the plaintiff to recover

. amounts due-on three mortgage - bonds passed by the
defendant’s family. The three bonds had been passed-
(l) in 1886 for Rs. 9,500 ona ‘slmple mnrt;zdrre for ‘ten

years; - 2) a bond in 1887 for Rs. 500; and (5) a‘bond -
in 1891 for Rs. 3,200 which purported to be i mortgaga
with possession for two years, but possession was not
given to the-mortgagee. Till 1903, payments were- made'
to samfy interest on the debt of Rs. 9 500

The defendant wasa mmor and a Ward of the Oollector
under the Court of Wards Act. .On the 24th May 1913,
a letter was Wntten to the plaintiff by the Collector_
_.of Satara mmmatmg that accorchng to the cnmpromlse

arrived at regarding the whole ‘of the amount . due to
© the plaintiff, it was decided that Rs. 17.000 were,ta be
- paid in certain instalments, On behalf of the defendant

C it was pleaded that thls letter should not be taken mtu
account

 The Subordmate Judge Iound that the pl‘untlﬁ"
~claim in respect of Rs, 500 was -time-barred ; but the
debt due on the bonds for Rs. 9.500 and Rs. 3,200 was:
not time barred on the ground that the_ suit in respect.
~of these bouds was a suit by & mortgagee for sale of "the
- mortgaged property falling under Article 147 of_,the,‘
. ;imitation Act and secondly, because the Collecior

_-acknowledged the liability within twelve yefus umlel
the bond for Rs. 9,500. He,.therefore, decreed that the
~defendant do pay Rs, 17480 on the -bond of Rs. 9,500
- { Rs. 9,1)00 pnnmpal plus Rs. 7,980 interest ) ;- ;o and

‘.Rs 6,400 on thé bond for Re. 3,200 by damdupat. '

The defendtmt appealed to the H;gh Court.
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Coyajee w1th the Govemment Pleader for the ‘tp-;'_,:'

;pellant

Dhm cmdhar ‘with G. B.- Phansalkar, for the 1es-':

‘@ondents

MACLEOD C.J. ——-The plaintiff sued to recover-in thls o
‘E\]lt the amounts due on three’ mortfraoe bonds - paswed'v
by the defendants’ family, The defendant wys'a minor.
zand a ward of the Collector under the Court of Wards.

Act (BOm Act I of 1905). Three bonds had been passed ~_ 
1)-a bond in 1836 for Rs. 9,500 on a sunple mortgaﬂo‘f

“for ten years; (2) a bond in 1887 for Rs. 500 ; and

{3) a bond in 1891 for Rs. 3, 200 whicl pmportegi .to be
@ .mortgage "with possession for two years, It isad-

aoitted that the mortgagee has not got pos~xess1on 1t is

also clear that the bond of 1887 for Rs. 500 is barred .
"The plamtxit has obtained a decree on the other two.
,.bondb of 1886 and 1891. The learned Subouh;ntc

' Judfﬂa considered that ‘Article 147 applles but in doing

=0 h&Tems to hwe overlooked or mlsunderstood the
#lecision of the Privy Council in the cas¢ of Vaswlez' ,

Mwlahar\ Srindvasa Pillai “’ Tt cannot be digput-
ed that it is not Article’ 147 but Article 132 which

~Aapplies. However the Subordinate Iudge hm consider-.

“-ed the question Whethel Exhibit 53, which was a letter

-written to the plaintiff by .the Collector of Satma on’

the 2ith May 1913, saved the. bar of limitation as
* regards the bond of 1886, and came to . thc conclusion
" that it did- It has been argucd before us that under
“the proviso to section 16° of the Court of Wards Act”
. &hat letter could not be proved Sectlons la, 14, 15 and
16 deal with the dutles of the Collector when -the
“Court of Waxds ‘assumes supeuntendence of - the
sproperty of any landholder under the Act. Under
Hection 11 a notice: was. 1ssued mvztmg clalms, and

e o (1907) 30 \Iad 126,

1920,

| SRIVAJINAO
‘NABAYANRAG

I
Hagpp oo

" NARAYAN. -
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,19_207-,; it appeals that the plamtlﬁfs made an apphcanomf
;m “through ‘the Mamlatdar on the 13th May 1913, and:
- Naravanma0 they also sent ina petition to the’ Collector on (he 251
2 _ﬁ’i‘m ~ May in which are fecited - the -three bouds I lmve .
+ Naraxan, ~ referred to,. On the 24th May the Collector .wrote-
o “ to the plaintiff “An application dated 13th May 1913~
.. 'was made through the Mamlatdal of Walwa- bt'mng :
- :th'lt ploceedlngs were going.on regaldmg the " amuuut
~due from the minor Shivajirao Narayanrao and that..
Cits, résult. was not known. On this, he is mtmmui »
that according to the compromise arrived at regudmg _
the whole of the amount due we have. decided: that.
. Rs. 17,000 are to be paid and they are to be paid in the-.
“following manner :—Rs. 4,000 are to’ be paid for the-.
first instalment, and thereafter Rs 2,000 each year,,i
~and Rs. 1,000 for the last 1nstalment So . you-and:
Balwant Narayan are to be present either penou‘mlly B
~ or through Mukhtyar in our office and then the am()unt ‘
of the first instalment Would be -paid by me’ ,,a The-
word “compromise ” seems to be Wrongly use d ‘What.
the Collector did was to consider the claim - unde1
SP(,tIOI).‘].G The letter amounted to an offer. of« &.
scttlement of the claim sent in by the ‘petitioncrs.
< Sub-section (2) of section 16 lays down what should be-
. dcne by the claimant. Sub- section 3 provides that
- nothing in this section shall be construed to bar the
institution of a suit in'a civil Court for the. ‘recovery”
© of u claim against a Government ward or his property-
. which bas been duly qubmltted to the Court. of Wards.. -
" Then comes .2 proviso: prov1ded that no decision -
. of ‘the Oourt of Wmds unde1 this section - shall * be
pmved 1n any such suit as aﬂalnsb the detcndanc ” )

' Tho plalntlifs contend that although what fxmounted

to an offer by the Collector under section 16,” can not be
: pwved in a suit filed by the" clalmant if -he does-not.
accept ‘the offer yet the prov1so does not p1event the:~ ‘
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wblalmant flom using the 1etter as’ an acknowledgment | 1920.
'so as to start a fresh penod .of lumtatwn under sec- m
tmn 19 of the Indian Limitation Act. That appears to’ mmmwmo
“us to be the proper inter pretatmﬂ of the pr\)\ iso read’in , - H.uu I
;conjuncnon with the previous sections. It must be; ,NAM“N; J
restricted to- meaning thas if the claimant’ files ; a suit '
-on his elaim, the Collect01 oﬂex cannot be prnved as -
an adml\alon the claimant must p1 ove hig case de novo, - :
.¢nd the Collector ‘is not bound by any offer which he
anay have wmade under section 16. But we do not think:
that the provxso bars the claimant from usmg the offer
s an qcknowledgment that the debt exists. As it has
’qot been dlstmctly provided that such a decision or
“proposal . or offer Dy the Court of Wards shall not be |
T used as an acknowledgment, . we think it is open to the
.acl(nmant to make use of such a decision merely for the
sparposes of an- acknowledgment. "Otherwise it wpuld'
“work very great 1nmstlce, and - certainly in this case
: would operate- s a very ‘great hardship on the peti-
“{ionérs. ‘But the acknowledgment will nnly save
dnmtatlon with- reg'ud to the bond for Rs. 9,500. Ttis
madnnttcd that nothing was  paid on the bond for -
‘Rs. 8,200, and a’suit on that bond was clearly barred
“before the 24rh May 1918, The plaintiffs have obtained
.« decree for the amount of that bond and intérest from -
Abe Subordinate Judge on his finding that Article 147
applies. We think, thierefore. that the decree must be '
;amended and that the direction on the defendants to
“pny Rs. 6,400 with costs by annual instalments must be -
wstruck bnt The decree will, therefore, stop at the-
ugure “9:)00’ The respondents will be entitled to-
“the costs in proportion to the extent to wluch they have .
' ssucceeded. - ~

| YHEATON,'J'. +—I agree. The matter of importance
~and of some difficulty which has been argued at the
shearing of this appeal, relates to the meaning of the.
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prov1so to sectlon 16 of the Comt of- quds Act (Bom 5

~Act T of 1905). There was: a decxsxon what is ‘called.

‘& decision in fhe section, by the ‘Collector, and tl‘at .
- decision undoubtedly amounts to an: acknowledgmenb
' of certain-mortgage debts. I3ut it is said that in virtue-
-of the proviso to the secf' ion the decision cannot .be- 1,
proved againsi the defenda{nt ‘Now I admit qu1te<:
frankly that if you take the words of the proviseo, away
- from the rest of the section, ‘and consider thein: by
themse»lves, they do undoubtedly mean that .the deci-—
~'sion‘is not to be proved against the defendant. 1f that
‘s what the words say, it'is” argued we must presume-
that the ‘words mean that. - Of course, it is to. bed
presumed that the - words mean what they S‘ly, and:
if they mean that,  then it is further argued -that this.
_decision cannot be ploved agalnst the dcfendant It
doe8: not- matter. for what purpose you wish to use 1t,,
‘But when you liave a proviso of this kind, When yott
. have something which is a portmn of a larger whole
" then to discover the purpose of its existence you* have-
~to look to that larger whole. The purpose of the vvholer
‘Section is very clear. Itis to enable the Collector to-
~have an absolutely free hand -in “making compmmmes{
on behalf of a ward, with thie ward’s creditors.. In-
~order that he may have an absolutely free hand andz‘
* that he may not be fettered by fears of what may’ be-
" said afterwards as to what he has dohe, it is pr ovxded’
that these offers, or decisjons as they are called, cannot:
be proved against the defeuddnt in a suit subsequently

. brought. - Clearly the meaning is _that whdtevex theﬂ
’ Collec’tor haq asserted or admitt ed shall not be used as-

proof of any clalm by. the plaintiff in a suit afnunst the,
- .defendant ; and . that the plaintiff bas to- prove his-.

~ claim fully by ewdence altogethex outside _anything:

that the Collector in -the course of the discussion .or:
negotiation may have ertten m hlS dec1sxon or oﬁer,. ’

~_7
5
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But 1f we rro bey ond t]m, 1f We S‘ly not onlv» thaf the . 1920. .~
ﬂemswn shall not . be- proved for the purpoce of :;;umm
~establishing the plaintif’s claim, but also that it'shall °  NATAYANRAC
-not be proved even for the purpose of showing that the Hi'nr -
Collector 'loknowled"ed the “claim™ then I thlnk We NARAYAK.
~should be going right outside the mtentmn fmd pur-
pose of the section as a whole. That is why I think-
. this  decision can -be proved as an acknowledgment, -
- because . think not only does the section as a whole,
‘having regard to -its purpose and intention, not pro-
“hibit such .a '.th’ing,‘but all that it does prohibit is the
~use of the decision’ for the purpose- of -substantiating.
-and establishing the pl‘untlﬁf’s claim. -1 agree to the

i order proposed : o

Decree amended.
J. G R

APPELLATE CRI‘MI‘NALL’

Befme Sir Normau llacleod Et., Cluqf Jusuce. awl ,Mr Juahce Heaton

InrSIKANDARKHAN MAHOMEDKHAN® .~ . 1020~
January 15.

'3

L’nmmal Procedure  Code (A(t V of 1898) ae(‘t:on 195 (8)y—=Sanction ‘to .
. prosecute— Refusal. of sonction by First Class Magzsfratc—-—Addmonal
Bessions Judge can grant it on appeal—Jurisdiction. T N

“Under section 195, clause 6 of the Criminal Procedure Code, 1898, an Addi~ . ~
tional Sessivns Judize has jurisdiction to hear an application or an'appeal from
.an ordeér passed by a First Class Magistrate rofusiug or granting sanctivn, © ’

~ THIs was an appeal from an order passed by K. B.
Wassoodew, Additional Sessions Judge at Ahnied-
abad granting sanction to prosecute on appeal from an
“order passed by D. M. Kothawalla, First Class Mam-
strate at Ahmedabwd refusing to gr‘mt_ sanction to
prosecute. AR SR
"+ Crimiunl Appeal No. 706 of 1919.,
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