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1920. . - .after the accounts were ﬁled “On’ the present record :
iaie _ ‘nothing is shown to have been done with reference to-
R Baan . the accounts said to have beén filed by Balaji in Janu--
- ® . . ary 1907.. It is common. ground that there is no order-
Kasmrgar
Kesmav. of discharge under secmon 41-(4).

Order confirmed.
R.R.

APPELLATE CIVIL.

. Bcfm'a Mr. Justice Shah and M Justice C}ump _ .

1920, Y\IKUNT SHRIDHAR BHATTA- (ORIGINAL PLAINNFF), APPELLANT V..’
Ty MANJUNATH MADHAV BHANDARI anp ANOTHFR (ORIGINAL Dergxp--
January 9. e :
N -~ 4NTs Nos. 1 AND 4), RESPONDENTS.™ - ’

— R
Civil Procedure Co'le (Act V of 1 903), Order X X1, R/Lle BD——Execunnn of
decree—Attachment of proparty—Cliim by -‘a person in possession of main-
. tenance charge on the property—Sale ‘of the property in txecution subject to .
the charge—Suit to recover . possession of the property after thc death of
charge-hnldar—Partzes to appea&-—Pmctwe -and prucedure ‘

Certain property in which a judygment-debtor was mterested a3 a sharer wag *
attached in execution of a decree against him. His mother applied to raise-

" the attachmant on the ground that she was in possession of the property, that

« she wag eatitled to retain it during her life-tine aud that it was subjectvt',o 2
. char, rge for-her funsral coremoniei. The property was sold subject to her

charge and purchased by the plaiatilf at the Court-sale. AEter the mother’s

death, the plaintiff sued to recover the jud zmsat-dabtor’s share in the propnrty
by pattition, when the judginent-dsbtor and a brothier of his (defendants Nus, 2°

" and 1, respectively) contended that there was no attachment of the property at

the time of sale and that the Sllb was, therefore, invalid. The trial Court
decreed the claim’on the ground that the sale was valid \ even- thuuwh there was
1o att%chment Doafendant No. 1 alone appealed ; and the lower -appellate:
“Court held that absence of 'Lttachment vitiated the sale and ‘dismissed the smt -
The plaintiff havmg appealed, -

e
‘Held, that the property was’ sufﬁment[y att'whed that all the subsequeut
proceedmgs inclyding the sale of the right, title and iuterest of the judgment..
debfor were in order, and that there ‘was 'no-real basis for the obJectlon that:

the sale was'void in consequence of the absence of attachment.
' ® Second Appeat Ljo} 892 of 1918,
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Held also, that defendant No. 2 ought to have appea]ed from the decree of .

ﬂle trial Court ; and that in his absence the decrée could not be reversed by
the lower appellate Court on the appeal of defendant No 1 alone.

The Court however, prdered defendant No 2 to be ]omed as party to the
appeal : .

. SECOND' appeal from the decmlon of V M. Ferrers

-D1str10t Judge of Dharwar, . reversing the decree”}
passed by V. N. Navamtna Subordmate Judge at "

Honawar ,
Sult for pdrtltlon. ‘ v
At a partition armved at between four bxofhers

,defendants Nos: 1 and 2, father of defendant No. 3and -

Venkatraman (cmnsferor of defendant No. 4), .certain
. properties were set apart for the mamtenance of thelr
mother Kaveri. :

' Subsequently, one Sheshgxm obtamed a decree agalnst
defendant No. 2 and in execution of it, attached the
"properties (plaint serial Nos. 1 and 2) which were set
apart for Kaveri’s malnten‘mce Kaveri intervened in

~ ~the proceedings and ob]ected to the attachment on the.
- ground that plaint serial No. 2 was in her possession, -

~ that she was entitled to retain it during her life-lime, .
and that'it was subject to a charge for her funeral .

" ceremonies. She also objected that plaint seriul No. 1

was subject to a,charge for her maintenance. The
- Court granted the application. The propertics were

" sold subject to Kaveri’s .charge and pm(,hased by ‘the

phmtlff ab the Court-sale.

After Kavene death, the plaintiff sned to recover

from defendante Nos. 1 to 4 possession of the one-fourth
.share of the ]u(lwment dcl)tor in the . 1)1 opcrtv by
_ pmtltton '

The trial Comt held that the Com t-sale was- v alid in -
spite of 'zbeoncc of attachment an(l dc,cmed the plmnt. -

iiP’s claina..
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" defendants Nos. 1 and 4 only.
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_ Defendant \xo T alone appealed from the decrce, and :
made d:fendant No. 4 and the’ plmntl‘f as regpondents
The lowsr appellate Court held, following L. L. R. 36
Bom. 163, that absencé of attachm m-, vitiated the sale,
and dxsrmssed the suit. ’

- The p?auntn‘.f appe'ﬂed to the High Comt 1mplead1ng’t.

G- P Murdeshwar, for the appe]la,nt :—1 raise three_

: pomts tn show that the decreé of the lower Court is"
. errongous.. Firstly, I submit that the view of both the -

Couarts below. that the property was not under abbach—"

: menb at the date of the sale'is erronsons. T 12 order on '

Kaveri’s application, which is referable to Ovdér XXT,
Rilé 60, was not, it i§ trae, worded with pmcmon.f

‘K‘chll did not claim a higher interest than a 11Ee—f‘f

“estate ; neither did she deny the ‘vestsd romain:ler o‘i
defendant No. 2. The attachmant was: therefore, caised -

“to alimited extent, The Court had tha power t,o I'V.ISB

i6.“ to such extent as it thm/rs fit” The samz Judoe :
“‘who paased this order in Kaveri’s «l.pL)hC!.tmIl had =
occasion to interpret it in Sheshgivi’s application and -
‘he beld that defendant No. 2’s intérest was already
‘under attachment. Secondly, asauxnlnr thore wasno.:
subau;tmg attachment, the sale he)ld was not void. -
-Attachment has for its parpose the ™ protection -that 1t

“affords'to judgment-debtors. The Cod¢ nowhers says -

that it is an essential preliminary to a sale.” The"
omission to attach does -not make the sale bad.” It
~would at the most amount to an ure(rul(mty such ag
m;lght, entlt’le any interésted person to apply to the';

: Courﬁﬁ set aside the sale under Order’ XXI, rule: 90 .-

' soe Naigar 7imapa v. Bhaskar Parmaya®.  The case .
7 of ,?}I(z,zadeo Dubey v. Bhola Natl Dichit®, on which
& the Lowt,x Comb rehes Was not LOHOWGd even by the :

. “‘ (18‘36) 10 Bom 444 atp 44'2. (3) (1882) All 86.
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same ngh Cqurb in S’heodhyan V. Bholanaih‘“ on the =~ 199‘0";
ground that it was impliedly overrnled by the Privy. .
‘Couneil dvcxsmn in Tasndduk Rasul Khan v. Ahmad " Varxowr i
‘Husain®. " The case of Kishory Mohun Royv. Maho- ‘S“‘“"m,
‘med Mu;af}‘nr Hossein® gupports the view that'a sale  Maxsmune
‘in the absence of attachment is not void. Despite any Maomv. .
“material irreg: tlarity, a jndicial sale is opemtwe untll

get aside : Malkariun v. Narhari®. The sale onght to

“have been - set -aside, within the period “of limitation

prescribed in" Article 12. Moreover, defendant No. 2, in-

gsmuch as’he did not object to the sale, is eqtopped by

bis conduct from contending now that the sale was

“irr regular : Naigar Timapa v. Bhaskar Pmmrwa“’ 3
Malkarjun v. Narhari® and . Shaligram bin Motiram

V. Hanmant: ’zm.famna/las(“’ _Thirdly, defendant No. 2

,.havmg accepted the dscree of the. trial Court, plainti(

became éntitled to his. share. Defendants being

- tenants-in-common, ‘defendant No 1 had no gronnd to .

appeal -The lower Court, therefore, was 1ncompefent

to vary the decree in appenl to which defendant No. 2

was’ not a p'uty at.all.

Nzl/ anth Atmaram, for the reqPondent —-Tt is not

_open to the appellant to contend that there had been

“an attachment before the property was put up to sale.
The first Conrt which decided in his favour found as a

fact that there was no attachment and this finding was,

not challenged in the. appeal Court. "In second appeal

it is not now -open -to him to question a finding on a.

point whlch was conceded in the lower Court.

‘Assuming that that ﬁndm«r is coneot ny pomt is
that the Conrt had no jurisdiction to sell, the .pro- _
" perty ¥the sale is consequently void, and the Comﬁ-
purchaser gets no title. It is on this ground that the
case of Malkarjun v, Narhari% can be dlstmg"mshed“

@ (1899)' 21 AlL 311 at p- 813, - =4, (1900) 25 Bom. 337 at p 349
@ (1893) 21 Cal. 66. - © 49.(1886) 10 Bom. 444 at p. 47,
) (1890) 18 Cal. 188 - (s)‘"ussz) P. J"l49
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L e.g., a notice under the old sectlon 248 of the Civil ;

= . Procedure Code is necessaly in, order that the Court
© VAIKOKT
- SHRIDHAR,

should obtain ]umsdmtmn to sell praperty by Way of”

" execution if more than one.year has elapsed between
- the date of the decree and the application for its execu-
-tion orif the enforcementof the decree b2 apphed for-

agamsb the legal representatives of the judgment-
debtor. If such notice be not issued, the subsequent

" proceedings are void for want of jurisdiction; This has..

been held by the Privy Council. But-in* Malkarjun’s
case®,; the Court had done what was required of that

- Court to give it jurisdiction, though -its decision as to-

the personahty of the legal represeuntative, ‘Was erro--
neous, and the Privy Council said that tlat fact did not .

) make the sale a nulhty Jl[al/camuns casem has no-.

apphcatlon here.

Mahadeo owe y'v. Bhola Nath chhllm demdes that;
where there has been no attachiment any sale which.

- may take place is void. "’ This was followed in Ramt

Chand v. Pitam Mal®. Naigar Timapa v. Bhaskar:
Parmaya(‘" is not against this view. In this case

. the1e was an attachment but what’ was conhendu'i for-
. was, that the attachment was not. in. a pcutlcular‘ -

a0

. manner p:ovxded for by the Code. That contention-
_was obviously wrong. o

. It is'wrong to b(ly that the Full Bench declslon in

; ]lla/amleo Dubey v. Bhola Nath Dichiit® wasnot accept—- -

ed by the same Court in a later case, viz., Sheodhyan v. ;

. Bholanatl®. For in this latter case, the property had
“been. under attaclmlent before judgment, and the fact
* that it was not attached a second time after judgment, -
*did not make the sale a nulhty f01 second ‘\ttflchment

is not necessnry o . .
v (1900) 95 Bowm. 337 . : (3) (1888) 10 AII 506.
L@ (1882) 5 Al 86, . e @ (138b) 10 Bown. 444.

T ® (1399) 31 AlL 311,
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[At thls stage the Court 1ht1111ated that ‘they Werev

: fr dlSpOSG‘d to hold that there was -an- attachment subsist-

~“ing on the property before it was ‘'sold, and that the

pleader should therefore address the Court oun that -
',_‘pomtj

“The ordeL passed by the: Comt on Kaverl 8. apphca-'
* tion taken with the. prayer made by her leaves no’
A_doubt that the whole attachment was raised. Though”
" she admlbted_ that defendant No. 2 and his brothers had

~a vested interest in the property still her prayer was
~ that the attachment should be raised, and Court ‘passed
the order “granted ”. That can only mean that the

whole attachment was raised. That is the plam mean-

ing of the order.

SHAH T —The facts whlch have 01ven rise to thls
. appeal are these t— oo

Certam properties lncludmg the pzoperty in suit .

~formed the subject-matter of a partition among . four

' "brbth'els defendants Nos. 1 and 2. father of defendant -

“No, 3 and one Venkatraman. At that partition the

: pmpeu,y in suit was given to thelr mother during her.

life-time for her maintenance.  One Sheshgiri obtuained.

“a decrec against defendant No. 2 and in execution of that.

" decree he attached two lands, plaint seriul Nos. I and
2. XKaveri, the mother of defendant No. 2, ohjected to
the attachment and made an apphcatlon for baving the
attachment raised on the ground that plaint serial No. 2’

- was in her possession, that she was entitled to retain it,

during her life-titae and that there was a charge thereon

for a certain” sum to be paid by the brethers for her °

funeral cercimorics after her death. The allegation as

to the other land was that it was eub]e('t to a charge for
her maintenancé«at a certain morthly rate. This appli- -
~cation was granted on the 16th of August 1901, "There-+
~after in the Da1khast of Sheshgnl an or del was made on.

-
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_ the 30th of October 1901 dlrectmg the sale of both the '

propertles 1nclu€un0 the property, plaint serial ‘No. 2,
-subject "to. certam charges, which .were cliimed- by -

of detendant No. 2 in the property were. put up for sale *
.subjectato the charges mentioned in the oraer of the
30th- of October, and the pldmtlff purchmed the same.-
.The sale was duly confirmed and apparently no objec- :
tion was taken to the sale thereafter either by the decree-
holder . or the judgment-debtor. Kaveri-‘died in 1915,
.and the auction-purchaser filed the present suit in 1917 -
for the partition of the property descr ibed as plaint .
serial No. 2-and clalmed his one-fourth share which re-
presented the interest of defendant No.2in the pro- .
perty. .Defendants Nos. 1 and 2 coritended that “in fact ~
theré was no attachment of the- propexts7 in questlon
and that the-sale in the absence-of any previous- qt*ach-‘ :
<ment was void according to law. The defendant No. 3
did not appear ; and defendant No. 4, wha was a- pm-»
chaser of the share’ of Venlmtraman claimed that on.
‘partition his one- fourth share mwht be aSS)gned
to bim. - L : o~

The. trml Couzt found that the plamt property was
rele(zscd from attachment at the date of the sale, but
thab Comt came to the conclusion that the sale was.
vahd in, Spite of the absence of a formal attachment at
‘the date of the sale, Accordmgly a decx ee was passed
in favour of the plamtxif allowing him hl% one-tourth ‘
shale in the plaint serial No." 2 by partition. There:
.'st also a decree for past mesne profits and" future
“fnesné profits against defendant No. 2. The defendant
" No. 4 also was allowed under the decree to recover ]ns
fone—fourth share by parmtlon ig the prope1ty 1

‘The defendant No. 1 appealed to the District Cour

from this: decree- agamst The plalnmfﬁ and defendant
. No. 4. Hev did not join defendants Nos. 2 )ampi 3 ag
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respondents to hxs appeal The appellate Court came {0
“the  conclusion that the property had been sold by the
‘?)Court when it was not undeér -attachment and that the
_'salc wag void in comeqnonce of the absence of atmch~
“mentat the time.  "The Ie.uned District . Tud@e ae coul-

i‘v__inrrly reversed the deusmn and allowed the appeal}
_ with costs. . SR _

- In snppmb of the appe‘d which has been preferred
from tlie decree of the letnct Comt it has been urged
~.that the propgrty was under atta(hment in fact. when

the. exccution pnoceedlnﬂs relating “to the sale of the

. right, title, and interest of the present defendant No. 2
. went on in the executmg Court cn the Darkhast filed
by Shebhwm that even if there was fio attachment, the
- sale vms mnot void, and that under the cucumstanceq of
" this case it was'not open to the lower appe Nite Court
- to revem the decree on the appeal of defendant No. 1
_ r“as defendant No. 2 bad not joined lnm in-the appeal.

- 'We have beard the pleader for the respondent on the
ﬁrst 'md the last .points, and in. the view which we
- take of those points we have not considered it neces-
- Bary tohear him fully. on the question as to whether
the sale effected by the Court in' the absence of any.

l!
: prlor attanhment would be valid or not. :

It may be noted that in-the appeal preferred to this

- Court by the plaintiff ddendants Nos 2 and 8 have not
: been joined as partzes.

The first pomt to be conﬂdered is Whethor the lower
“Courts are right in their view that there was no attach- .
. ment of the property which was pus tp for sale.”” The
facts relating to this point are thatthe property was

~in fact attached in the first instance on the r1pplication
- of Sheshgiri, that there-was subsequently an order on
- Kaveri’s application and tha® later on in the darkhass
- proceedings there was.an ‘order statmg the effect of the

order on Kavem 8 apphc:mon If the eﬂiect ot‘ the 01der' _

1920. .. -
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1s correcbly stated by the executmg Court in 1ts omer ‘

- of the 30th of October- 1901 it sSeems to me that the pro-.

pﬂrty was daly dttached at. the time. . To start with in
this case there was.an attachment of the propierty om:.”
the Darkbast. of Sheshgiri. Itis urged on behalf of the
respondent that that attachment was raised by an 01d(,r :
on Ka.veu s application under Rule 60 of .Order )u\l
1f the order stood:by itself, there Would be much to be.
said in favour, of the view  that- the a_t;tac}_ung‘nt was'
wholly raised so far as thé property in question was

concerned. But the order is very brief and it is quite.

cléur.that in its entirety it is difficult to apply it with
reference, to - the other- property - 'which formed ,the -
sub]ccb matter of that application and of the artm hment .
As 1egards the otlier propérty the claim of K’weu was:
that it was sublect to a certain charge. Asre «r(mls the, ‘
property now.in qnestion her claim was that “-;he was -
in p'messmn and that she: was entitled to. eniny the -
“property during her life-time. No doubt in the (tpph-':{
~cation-she procwded to say that the defendant No.2

had no right to the plopelty But is is clear that her -
meaning was that during her life-time he had no n«rht'
“to the property, and that it was subject to a certain

chal ge for her funud] expenses In October, 1901, \Vhenf
~in executing the decree in favour of. Sheshgzm the
»Court read this order as meaning that the right, iitle
.and interest of defendant No. 2 in the property wus.
liable to be sold subject to the interest of Kaveri, .
which was stated in the ofder, it seems to me that the.

ekecuting Court which had passed the order on Kaveri’s'
.application interpreted it in a manner in which it was .
reasonably capable of bemg interpreted. If the order.
-had been in that form in terms, it seems to me that it
*would have been a valid order under Rule 60 which
-enables the Court to make an order releasing the pro-
perty wholly or to such extent as 1t thmks fit from'_
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attachmenb The kor:der;havin‘g been so intérpr‘eted'by

the executmg Court and ‘the prior attuchment having

‘been tlgated as being smll in. force, the property was
Jput up for sale. In due course the plaintiff purchased

Kaveri in that apphcatwn -that the mdgment-debtor
had some saleable interess at the time ; and though the
“order was in a general form, it was rightly undelbtood

by the executing Court to mean that the property was.

ha le to be sold, subject to Kaverx s interest therein.- I
Cam cleally of opinion that the pr operty was suﬁlmently:
‘&btdchbd and that all the Subsequent praceedings in-

‘cludling she sale of the rlght title and interest of the
jtldexnent debtor were in order, and that there is no
read b‘mm for the .objection that theé sale is void in con-
soquence of the absence of any atmchment :

“Tir this view of the . matter 1t is not neceqssary “to -
;_cona;der the inter estmg question as to Whe’cher in the
.absence of an attachment a sale effected by the Court

—would be valid or not. In favour of its vahdlty reliance,

was placed in the course’ of -the arg gument upon the

-decision in Kishory Mohun Roy v. Mahomed Mugaffar

- Hossein® and Malkarjun v. “Narhari®. On the other °
g hand in favour of the view that in the absence of any _
prior attacliment the sale would be void reliance was

placed upon the cgse of Mahadeo Dubeyv. Bhola Nath

 Dichit®. It is not necessary, as I have said, to express
:any opinion on this question as in my" opinion the pro-

~perty was uuder attachment subject to Kaveri's interest
©;at the material time.-

0 (1890) 18Cak 188, - . (9(1900) 25 Bom. 337.°
S ® (1882) 5 AlL 86.
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No 2 in the pwperty ‘T do. nob see how it conld be .
gaid that Lhele was - absolutely no attachment of the
plop(ﬂb) in question. It is cleai on the allegdtmn of .

Mabnar.”
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The- ohl obher quest 10n w h 1ch reqmres conblderamon-

. is whether on the appeal of defendant No. 1-alone ‘the

lower, appelldte Court could have passed the ‘decree’

‘Dow under z‘zgpedl It becom% necessary to- consider-

thai question as defendapts \ob Jand 3 have ,uot{ ) Leen

.jninui as patties to this appeal. It would have héen

far more satisfactory if they had beéen joived as pa1t1ea ‘
o this dppeal quite apart from the consideration as o

- whetber they were parties to the appeal in the Iower
“appellate. Coart.  In the trial Court’ the defendant

No. 2joinedrdefendant No. 1 in raising the question as te

~ the va idity"of the Court sale. But that Co: u%p decided’
_the qguestion against them, and defendant No. 2 did
* not appeal - from the -decree for partitios, which was

passed on the basis tha.t; his right, title and  interest

* had been validly conveyed to the plaintiff. It seems’

to we under the eircumstances that the defendanc No. 2 _
not having appealed it'was not open tode fendans No.1 -

. to object to partition on that gmund Admxttealv the_
defendants were tenants-in-common and there could be

no deubt that elther defendant} No. 2 or tlie. _person -

- claiming to be the owner of his right, title and interést’ .
wonld be éntitled to his share. Defndant No.1 never

" contended that defendant No. 2 bad no share in the
.p}'()perty - Though it might appear that the p(')in't'

which be raised i in-the appeal was one whie T was raised

in the trial Court, in view of the fach fhah dexendant V
"Wo. 2 ¢did.not appeal fiom that decree it can not be said

that defendant No. 1 could. raise a point which it was:
open to defendant No. 2 primarily td faise and “which

- by his omission to appeal lhe must be tuken to have?

given up. It seems to me, therefore, that on the: appeal’ -

. of defendant No. 1 the decree of the trial Comt could
.ot have been. pzoperly reversed. In‘that vmw of the

matter .in_spite of the absence -of defendants Nos 2

© and .’) on tbe recmd of tlns appeal I bave come to the
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conclusmn that" thls appeal m‘xy be dprOSPd of th,hmxt

farther delaying the proceedings by directing. defpnd-”

ants Nos. 2 and 3 to he ]mned as parties to the’ '1ppedl

~On these grounds T would allow this appeal, qet ‘Nde] :

the decree of the lower appellate Courb and restore the
‘decree of the, trial Court with éosts of this appeal dnd
An the lower appellat? Courb on defendant No. 1. '

L

ORUMP J. -——I concnr,

Appeal allowed,;

.R. R~

APPELLATE CIVIL.

Before Sir Norman Macleod, Kt., C’hi‘ef Justize, and My, Justice Featoi.

SHIVAIIRAO NARAYANRAO THORAT (ormivac Derespant No 1),

APPELLANT ». HART NARAYAN TAGARE awp aNoTARR (omowu,

PLAI\ TIFF ), Rrsm\'nr\'rs : - , .
..‘Indmn L)m/fahrm Act (71X of 1708), eactmn 19-——Aanm/ ’ai’qnw:t——Court of

Wards Act (Bom. Act-T of 1905)." section 16, proviso—Offer - made . by

. '192"0; |

memr -
SHRIDHAL
S N
ManJoNATH
_Mapnav.

al

" 192.
~ Junuary 13.

- .Collertor in seitlement of claim—Whether the Qﬂer can be usecl ds aqn

acknnicledgment of debt. . ‘ .-

In 1884, the defendant's fnmzly passed in favour of !ho phmtzﬁ n s!mple
mortgage bond for R, 9,50}» for a period of ten years. The defendant was &
“minoF and a ward of _the Collector under the. Court ‘of Wards Act ( Bom.
Act T of 1905). Tn 1916, the plaintiff sued to recover the amount duc on the

bond of 18%6. Interest on the bond was paid regularly till 1003...On the .

24th May 1913, the Collector wrote a. letter to th.e plaintiff by which -the ,

Collector offered to pay Rs. 17,000 in instalments in satisfaction of the * whole .

of the amomnt due™ to the plaintiff. The plaintill relied upon this letter as an’
aclmowltd;_,ment of debt to agve tho bar of limitation. On behalf of

. defendant it was contended that under the proviso to seetmn 16 of the Court

of Wards Act, the letter cou'd not be proved,

I7eld, that the proviso did not prevent the plmntlﬁ from nsmg the letter -as

an acknowledgment so as to start & fresh period of lmntanrm undér section 19
of the Limitation. Act, 1908. . LT
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