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- 1920, : 2nd plamtlff shomd recover from the defendants pos—
o “D —  session of the properties in suit with - the excéption of
A PFPR - Survey No. 11 of Sarve free from the mortgage. ‘With

§‘,’3’§;‘;?§ regard to the successful appellant- he pays his own’

SR Gosts up to the 13th November 1916 when . the Subordi--
. nate Judge gave the judgment,” and he will get his.
" costs in this Court and in the ﬁrst. 'i,ppeql Court from
" the defendants.”

Decree mod zﬁed
J. G

AfPIjLATE CIVIL.

- Before M’r Justzce Shah cmd Mr. Justice Crump. .

a.‘i 4930, ‘\IARA.YA\Y BALAJI NAGARKAR axND. ANOTHER ( ORIGINAL DEFFNDANTS ),
o " APPELLANTS 9. IxASHIBAI I\LSHAV SHANKAR DOND NAIK (ORIGNAL
PLAINTIFF), {ESPONDINT . :

Guardza.ns and Wards Act.(VIII of 1890) sections 34 (A) 35 and36——Pers(m
“acting as o guardian— Appoiniment of guardian who passes a bond— Ward
dying leavmg minor widow heir— Re- -appointment of guar dian without Bond—
Liability y to cwcount ‘to mmar——-Leabzlzty of Iegal represerdatwes of tke

puary 9.
i .

{

guardzan g

A mmor having been left as the sole sufviving ma]e member of hxs fmmly,
}us estate was for & time managed by his maternal grandfather, ' The latter wasg.

w}.

’subsequeutly appomted by the Court as guardian of.the property and passed a -
bond under sectxon 34 (a) of the Guardiansand Wards Act, 1890. On the death
of the mmor, he retained mauagemeut of the property on behalf of the minor’s -

w1d0w, without re- appomtment as suardxan Some months afterwards he- was
-again agpomted guardian . of the property by the Court, but without a- bond. -
The guardian having died, the minor’s widow sued his legal representatzves for
: nu account of his management :— : ) - o

-Held, that the suit was maintainable, Tor neither section 35 nor sectwn 36
-.of the Guardxans and Wards Act 1890, operated.as bar.. T

" Held, also that the legal rep1 egentatives .of "the guardlan were . hable to .
lacdount if it was established that property of the minor did go into the hands v
) of the guardian and thence mto the hands of his representatwes. :

A Appeal i'xom Order No:.-9 of ]918
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SECOND appeal from the demsmn of C N Mehta,
Joint Judge of Poona, reversing the decreefpassed by, -

and  remanding the suit to R. B. Gupte,. addltlonal :

: eSubordmate J udge at Poona..

Sult f01 account

On “the 1st October 1900 one’ Keshav, a minor, was, on
- the death. of the last adult male member of a ]omt family- -
left the sole surviving male member of his famlly His -

- maternal gtandfather Balaji (father of defendants), there-

‘ up’on be gan to manage the minor’s property.’

Bdlajl was; ol the 17th July 1902 , appointed a gﬁardmn

of the minnr’s poperty by.the Court; and be duly passed -

"a bond required by section 34 () of the Guardians and
“Wards Act, 1890, - He continued to manage the property
as such til} Keshav S death 1n Septembex 1906.

1920,

Naraysx -
. Banay - -
A
Kasnipar -~

- KEsHAY. .

After Keshav 8 death, B’Lla;u contmued to manage ‘the .

“estate on behalf of Keshav’s widow (plaintiff), He did

‘not, at first . seek re-appointment as 0fuardlan by the .

Court he swas eventually appointed gualdl'm of “the: .
property by the Court on the 26th June 1907; but he did -
not execute any bond. In this capacity he continued to. -

_ananage the estate till his death Whlch took place on the
llt],l July 1907. :

Before his death, Balaji had filed account of . manage- :

- 'ment of the estate in the Court on the 18th January 1907.

Nothing, howéver, seems to have been done with refer-

~ence to the accounts, and there Was no or del of (hschmge :

’ under section 41 (4)

" The plaintiff filed this suit aﬁamst the sons of Bala]l
" 40 take acconnt of the management of the estate by Balaji.

* The trial Court was of opinion that the cognizance of

the suit by the civil Court was barred by the provisions- :

\

-of section 35 of the Guardians and Wards Act, 1890 ; and -

. dlsmlssed the suit -
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On appeaL the F omt J udge held thab nelther sectlon 35

oo " nor section 36 of the Guardians and Wards Act, 1890, was.
S INARAYAN -

a bar to the mamtamablhty of the suitin a civil Court.

‘He, therefore, reversed the decree and remanded the

sult to the 0011rt of first 1nstance for trlal

The defendants appea]ed to the ngh Court agamst .‘

'the order of remand .

“oJ. R Gharpura for the appellant —We say that the

‘present suit is barred by section 35 of the Guardians and :
- Wards Act. The guardlan appointed by‘the Court “had.
-given the bond as required by section 34 of the Act and.
‘the only way in which the present pldln’m{f could have-

proceeded was by following the procedure laid down’ by .
section 35. The suit is one for taking accounts ﬂenemlly

- and those accounts have. been submitted already by the"
~guardian appomted father of the present, defendants :

and they havé been. accepted by the District Court and :
it would be anomalous to have the same quebtlon tried

- by an inferior Court, the Snbordinate Judge.. We rely"
" on” Manmothonath Bose Mullickv. Basanto Kumair
Bose M ullick™, . The guardian; when discharged urider

section 41, can onfy be liablé for fraud subsequently dis-

- covered : see Murlidhar v. Vallabhdas®. At any rate
, we say that the l1ab1hty was of the frmudmn personal

and the deféndants, 111s sons, are not liable for the pre--
sent clmm ; N ; T

W. B. Pradhan for the respondent —We say th’lt
section 35 is no bar -to the present suit’;. section 3:)_
speaks of one of the remedles that a wa1d may have

_against his guardian; that section makes provision for
~‘suitg of a particular nature to be- brought only during

the. contmuance of <the minority of the ward; it is

' not exhaustive. Section 37 keeps -the " other lemedles

“open, The 1eheE claimed by the plesellt“guudlan of

@ (1900) 22 AlL, 332, - X (1909).33 Bom. 419,



”*VOL XLIV] ' BOMBAY SERTES. 855

!;he minor plamtlﬂ:‘ isa weneral rellef for accounts and
For restoration of property, if any, with the repreqenta— ’ ,
“tives-of the deceased "\mrdmn 5 such a. suit has been 'Nﬁf&?»
held to be n: vinrainable by the Calcutta HighCourt: ~_ ©. -
Maharaj Bahadur Sing v. Boesunia Anmm ]i’oj" §213f$ :

where the case of Mnmothonatl Bose Meullick .

Ba.santo Kumanr ‘Bos'ﬂ Mullick™ has been dissented from.

-If sections 35 und 36 be not strictly construed, then

the result-will he p re‘udxcml to the safeguauhng of the -

interests of the minor. The’ right of an iucoming
guwdnn to brinz a suit .a_f.zainst a previous. guardian

'fb‘r, accounts has been npheld: Kaniz Fatima v. Sajjad
Hosain® ; Trevelyan on Minors, pp. 184, 185. .The pre-

_sent plaintiff succeeded to the -property of her mindr -
" husband and she as heir has a right in her own indivi-

dual caprcity to bringa suit a%unst the defendant, the

a,ppumled onardian of her husband ander section 88 of -
,the Indian. Trusts Act and that right cannot in any. way
“be aﬁected by tue pronswns of the Guardians and

Wards Act. : _
- CruMP, J.: —The questmn for determmaﬁon in this
case is whefher the presnnt suit s barred by reason of
anys hm" contrined in sections 35 and 36 of the Guard-_
1ans andl Wards Act (Act VIII.of 1890).
¥ On October 1st, 1900, Keshav the deceased husband of
the plaintifi was left as the sole surviving male mmember
of hmhmuh and became owner of the family estate.
Balaji, father of the defendants, who was Keshav's =
maternal  grandfatber, assumed the management, as
Keshav was a minor, and on July Tth, 1902, he was
appointed guardian of the minor’s property undur the
Guardjans and Wards Act by the District Court of
Poona. He continued toactas guardl n up to the (}faath,
of Keshav in September 1906. After Keshav’s death’

W (1915) 17 C. w N. €95 .o® (1000) 22 All. 332,
@ (1906) 34 Ca'. 211,

I.L.Bfll—ﬁ
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‘observed that he, on July 21st, 1902, gave a bond as pro~,f
- vided by %eetmn 3% (a) to duly account R
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: Baiap contmued to Ihanage tHe estate on behalf of the"

minor plaintiff and on June 26th, 1907, he was appomted :

- guardian of the property by the District Courb ~Balaji
‘died in July 1907.

- In this smt the plamtn‘f prays for an account for the :

‘whole period during which Balaji was in charge of the .

estate, viz., from October 1st, 1900, to the date of his death.
That asag funst Balaji she would be entitled to anaccount-

is not disputed : the sole question is whether- she ‘ig

bound to proceed under the special Act, or whether she
has also s remedy apart from that Act. Itis necessar y

in the first place. to. distinguish as to the ctpacwy in -
~which* Balaji was from time. to time manarrmg the
propmty- : ~ g

* Trom October 1st, 1900 to July 17th, 1902, Balap ‘

."W(lb not a guar chan appomted by thc Court. .

2. . From Julyl ! Tth, 1902 ,up to Keslmv 8 death in Sept-?

ember 1906, he -acted as the guardjan of- Kexhavs.
property duly appomted by the Court and it is - to be-

%

3. Trom the date of Keshav s death in September
1906 -until his appointment as guardian of the minor
plaintiff on June 26th, 1907, Balaji was again in charge, .
not as a guardian duly appointed by the Court but in
his- prwate capacity. ‘ = \

‘4. From ‘June 26th, 1907 untﬂ the death inJ uly 1907, .

"Balaji was in charge of the estate of the minor plamtlﬂi .

as her guardian appointed by the Court He gave no‘
bond to account undet section 34 (a). ' S

In view of the ﬁndlng of the lower. ‘lppellate Comt_.
it is unnecessary to consuier the period after Balaji’ S

‘death, for it is found that one Godubai,and not the

def_endzuits, was in charge of the estate after that event.- .
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It will be obqervedv.th‘at the nature of Balap sconneg-  1820.
j»*#:lon Wlth this estate varles from time to tlme and his = 7 P

Hiabilities must depend upon the capamty in whlch he ‘ Nﬁfﬁ;‘:ﬁ
acted in deahng with the property That the same 'KAS.”"‘
HIBAK -

1nd1v1dual was in charge throughout is an accidental Kesnav.

‘ circnmstance ‘which must not be permltted to impors

,'.;confusmn Duung the first and third perlods ‘he was .

““not a guardian appomted under.the Act.’ In the first

R ‘peuod there was no appomtment and as to the thlrd

~ period his powers as guardian ceased on the- death of -
Keshav So far as these periods are concer ned it.cannot -
be- contended that the Guardians and Wards Act is
any bar to the suit. As regards.the second. and fourth
periods there is a further distinction. During the second

- period he was the duly appomted guardian of thie estate

“wof Keshav, and had given an. administration bond.
humn(r the fourth, perlod he was the duly appointed.
mumhan of the estate of the plalntlff and had given no
such boud The plaintiff as regards the fourth pcrmd

. -is suing the representatives.of her guardian. Asregards
the second peridd she is suing the representatives of
“the gunardian of her late. husband. Though apart fmm

~“the special provisions of the Guardians and Wards Act

- ‘she is eatitled to.sue for an account the distinction has -
to be kept in mind in con%idcri,ng how far the provisions
-of the Act may bar a suit; In the onecasesection 35
of the Act may be applicable, in the other section 36.

The effect of section 37 of the Awct clearly is that a suit
. will not lie agamsb the gnardian or his representatives
‘to enforce any remedy, provided by sections 35 and 36
:save as provided in those sections. Section 35.contem-
plates (i) the assignment of the bond, (ii) a snit on the .
“hond to recover anything due on a breach of the bond
Now the present suit is not based on the bond nor does
‘it seek-to enforce the bond, and it is not, therefore, (in
“amy opinion) barred by section 35. Section 36 deals

»
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"\'77*39'207-7:5; W1th a smt 1nst1tuted bya thu'd person For such 8:."-‘
N - 5uit the leave of the Court, is requned the object being -
“Baasx  undoubtedly to prevent- guarduns ‘being improperly

'-KAsigm;; ~ harassed by ’fhnd persons. “There is nothing: in thé:

. Kesmav, - section 1t«e1f to bar a suit by the ward after the powers i
- . of the guardian have ceased, and a new guardian has
~ been appointed, as is the case heve: So far as 1 under =
stand the object of the Legislature there is no reason
for imputing to it any intention to bar a suit by a -daly -
appomted guar dian, " 'In my opnuon these sections must.’
be construed %tnctlv and should not be held to-bar the:
- right to sue unless that conclusionis un‘wmd WHle.. 1 do~
"not th;nk that such a conclusion necessarily follows in-
“this case.- That.a new guardxan can maintain a s'mt
. agamst a prevlous gualdmn has been held by. the
Calcutta ngh Court in Kaniz Fatimav. Sajjadl Hocamm
though the mguments urged ‘upon. us here ;were "ho‘ﬁ
appdrently advanced in that case: For the reasons.

which I have giVven those ar, r’fuments do not appear toa
me to be vahd

- In so far as the smt is qgalnst the repleqentatlves of
the late. guauhan if it be esmbhshed ‘Lhat ])ropertV(
of the minor did go mto the hands of the guardian, and:
. thence into the bands of his representatives, there seems”
o sound reason why those repr esentatives should not
_be liable to uccount. That is -the effect of the lnwer
appellate Court’s order and that is, I think, « correct.
view. Itisin cofsonance with the: opinion expwssed
- by the Caleutta High Court in Zl{aharaj Bahadur Sing-
V. Basmzla Kumar Roy®, which appears to me, spv'\,k-
. 1ng vnth due deference, a correctexposnlon of the ldw;

I would therefore confirm the order of the lower
" Court and dismiss -this appeal with costs.- The. crossg

objections will also be dismissed with costs.

" (1906) 34 Cal 2110 ® (1913) 17 C. W. N. 695.
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‘ SHAH Jo—1 %gree I desire to add that we have con- ,
f’SIdeI‘ed the deciSion in Mcmmolhonath Bose Mullick .~
. Basmléo - Kumar Bose' Mullick®, - relied npon by
- Mr.Gharpure in support of the appeal. Itis based upon

an ealher decision of that Court under Act XL of 1858,

-and section 41 of the Guardians angsWards Act of 1890.
“Thereis no 1quence to section 37 of the Guardians and”

“Wards Act in the judgment. With great deference to

the lefuned Judges, Lam- unable toaccept the view taken "
in that.case. . Section 37 saves all remedies open to a -

ward orhis repreqentdtn e againsthis guardian thh are

‘not expressly provxded in sections 35and 36. In view of
a this reservation I do not see how a suit like the present"

suit can be S‘lld to be barred unless it is shown to be a’
sni}t contemplated by. cither of these sections. I do not

ﬂunk tlmt the present smt is one contemplated by
section 35 ‘in:any sense. As regards section 36, after a
careful consideration of the scope and terms of the sec-
“tion, I have come to the conclusion that the section

does not apply to a suit filed by a gualdnn appointed )

undex the Guardians and Wards Act on behalf of his

ward against the legal representatives of a deceased

" guardian of the ward for accounts. Asregardssection 41,

it is true that theé sUMMAry remedy contemplated by '
~sub-scction (3) is open to such a guardian. But I do

‘not see how the éxistence of that summary remedy can

* be a ground for excluding the ordinary remedy by way
- of suit. “The Caleutta High Court hus taken the- same

view in Kaniz Falima v. Sajjad Hosain®.

. Inthe presenﬁ case there is no'order under section 41,

sub~sect10n (4), declaring the previous guardian - to be

'dlscharged Apparently the deceased guardian is said .

o have filed accounts in January 1907 in the District
Qourt. It does not appear clearly as to What happened‘

. ® (1900) 22 AL 332, . ® (1906) 34 Cal, 211

N

- KaASEIBAY |

1920,

NARAYAN
Bavam
B

KEsnav.
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1920. . - .after the accounts were ﬁled “On’ the present record :
iaie _ ‘nothing is shown to have been done with reference to-
R Baan . the accounts said to have beén filed by Balaji in Janu--
- ® . . ary 1907.. It is common. ground that there is no order-
Kasmrgar
Kesmav. of discharge under secmon 41-(4).

Order confirmed.
R.R.

APPELLATE CIVIL.

. Bcfm'a Mr. Justice Shah and M Justice C}ump _ .

1920, Y\IKUNT SHRIDHAR BHATTA- (ORIGINAL PLAINNFF), APPELLANT V..’
Ty MANJUNATH MADHAV BHANDARI anp ANOTHFR (ORIGINAL Dergxp--
January 9. e :
N -~ 4NTs Nos. 1 AND 4), RESPONDENTS.™ - ’

— R
Civil Procedure Co'le (Act V of 1 903), Order X X1, R/Lle BD——Execunnn of
decree—Attachment of proparty—Cliim by -‘a person in possession of main-
. tenance charge on the property—Sale ‘of the property in txecution subject to .
the charge—Suit to recover . possession of the property after thc death of
charge-hnldar—Partzes to appea&-—Pmctwe -and prucedure ‘

Certain property in which a judygment-debtor was mterested a3 a sharer wag *
attached in execution of a decree against him. His mother applied to raise-

" the attachmant on the ground that she was in possession of the property, that

« she wag eatitled to retain it during her life-tine aud that it was subjectvt',o 2
. char, rge for-her funsral coremoniei. The property was sold subject to her

charge and purchased by the plaiatilf at the Court-sale. AEter the mother’s

death, the plaintiff sued to recover the jud zmsat-dabtor’s share in the propnrty
by pattition, when the judginent-dsbtor and a brothier of his (defendants Nus, 2°

" and 1, respectively) contended that there was no attachment of the property at

the time of sale and that the Sllb was, therefore, invalid. The trial Court
decreed the claim’on the ground that the sale was valid \ even- thuuwh there was
1o att%chment Doafendant No. 1 alone appealed ; and the lower -appellate:
“Court held that absence of 'Lttachment vitiated the sale and ‘dismissed the smt -
The plaintiff havmg appealed, -

e
‘Held, that the property was’ sufﬁment[y att'whed that all the subsequeut
proceedmgs inclyding the sale of the right, title and iuterest of the judgment..
debfor were in order, and that there ‘was 'no-real basis for the obJectlon that:

the sale was'void in consequence of the absence of attachment.
' ® Second Appeat Ljo} 892 of 1918,
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