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*

BHAIJI ISHWA IDAS SHAH (ORIGINAL PLAINTIFF), APPELLANT v. THE‘»

TALUIxDARI SETTLEME\IT OFFICDR (OBIGINAL DEFENDvANT),Q.,
RESPONDE\IT : , . NN i

Gu;amt Taluldars Act (Bombay Aa VI of 1 888), section 81 T——Talukdart .
'-estate——Incumbrance by Talukdar and his son—Son has no power  to-
encumber property during his" father's ‘life-time—Talukdar's encumbrance ’
" valid duting his life-time—Summary eviction by Talukdari Setilement Qfficer- '
.—Land Revenue Code ( Bombay Act v of 1879 ), sectzon 79AI——-J" vazdm* ;
s a Talukdar. » - - :

At Ee

L SecondAppealNo 83 of w17, ©

G The section runs as folloWs —_

31 (1) No incumbrance on a Talukdar’s estate, or on any portlon thereof
made’by the Talukdar after this Act comes into force, shall be valid s to-

“any timé beyond such Talukdar’s natural life, unless such incimbrance is made

with the previous ‘written consent of the ‘Talukdari Settlement Of‘ﬁcer, or of’
some other officer appointed by the Governor in Council in th‘ls behalf - and..”
after the death of a Talukdarno proceeding for theattachment, sale or dehvery

- of, or any other process’ affectmg the possession or ownership of, a Talukdaris

estate, or'any portion thereof, in execution of any decree obtained against such
Talukdar or his legal representative, except a decree obtained in "respect of ai:.
incumbrance made with such conseut as aforesaid, or made -befere this Act.
comes mto force, sIIaII be instituted or continued except with the like consent..

@) N o alienation of a. Talukdar’s estate or of any portion thereof; or of any-

. share or interest: ther cm, made after this Act cones into forco, shall be valid;”
_ unless such alienation is made with the previous sanction® of the Governor in.
- Council, which sanction shall not be given except upon the condition that the

entire Tesponsibility for the portion of the jama and of the- village expenses.
and police-charges due in Tespect of the alicnated . area shall thenceforwardJ

. vest in the alienee and not in the Talukdar

I This section runs as follows —

79 A. - Any person unguthorizedly occup)mg. or \vrongfully in possesswn

of, any land——

(a) to the use and occupahon of which he has ceased to be entxtled under

‘.-any of the provisions of this Act, or °

(b). of “which the occupancy right is.not transferable w1th0ut prevmus.

- sanction under.section 73 A or by virtue of any condition Jawfullv armexed to.:
. the occupancy } under the provissions of section 62 67 or 68,

may be summanly evicted by the Collector

a
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< The property in dxspute which wis a Talukdarl estate, was mmtgaged wﬂ;h.

; possessxon to-the plaintiff by a. Talukdar and his son. Afte1 the death of the

“Talukdar; the son sold the equlty of redemptxon to the plamtxtf The estate ..
h)avmg passed into the management of the Talukdari Settlement Officer, that™ .
“officer issued a notice to summarily evict the plaint®f from the property under ‘

section 79 A of the Land Revenue Code, . 1879. - The plaintiff suéd’ for 8.
declaration’ that he was entitled to remain in possessxon of the property i~

- Held, that all that was moxtgaged was the life interest of. the 'Talukdar, :

which came to an end with his death, under section 31 (1) of the Gu}atat
Talukdars’ Act 1888; ‘ ‘ -

Held,” further, that at the date of the mortgag’e the son was not a co- sharer

with his father in the - Talukdari propertyvaud not havmg any interest in the

. property atthe time, he  was not competent to encumber the interest to whlbh
he mxght succeed on his father’ 5 death

Hcld also, that the sale by the son. of the mortgaged property was an-
invalid alxenatxon under sectlon 31 (2) o&he Gu]arat Talukdars’ Act.

» Held therefore that the notice of summary eviction of the plamhﬁi was-
properly issued under sectlon 79 A of the Land Revenue Code, 1879 *

.- AJivaidar is a Talukdar, .

.

Per MACLEOD‘, C. J. i~—"The land held in Talukdari tenure is totally distinct.
from land ordinarily held as joint family property by a Hindu family. It is
not sub]ect to tlie ordmary law of inheritance ot succession, and...partition of
Talukdan land is governed by particular laws. It is only aperson who has

obtained o final decree of a Court of competent jurisdiction declaring him to be .

entitled to a shave of a Talukdari estate, and every co-sharer whose name has
" been recorded, as such, in the Settlement Register prepared in accordance with
‘section 5 (Gujarat Talukdars’ Act), who can be entitled to Lave his share:
diyided from the rest of the estate. ’

Sectlon 79 Aof the Land Revenue Code 1efers to any person unauthormedly
. occupying, or wrongfully in possession of, any land, and therefore, it does not
‘ ‘matter whether a person is in unauthorized occupation of land before the date
- whe the section’ became applicable”. .~ - !

A

' SECOND appeal from the decision of B. C. Kennedy,
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1920. ‘One V‘mkha, Who was a lealdar and his-son - Vaza
m ‘mor tgaﬂed a field, Whmh was a part of _the Tglukdnrl
;Jsawanpss . . estate,to plaintiff With possession in 1892. ~ In 1901,

'1771;1: -+ Vakha died.’ Thelea*’tel Vaza sold the property to the .
TAIUKDARI-' 'pl‘untﬂf in 1900 '

S”Sfifgg“i’* The Talukdari Settlement Officer took the eatate

_uﬁder his man&gement * He, called upon the pla.mmﬂf
41,1908 to- de11ve1 .up possession of the land under
séction 79 A of the Land Revenue Code.

» Thereupon the plaintiff filed the present suit to obtain
a deoh"atlon that the Talukdari Settlemént Officer had
'no right to mke ‘possession of the field from h1m and
to Testrain that officer by 1n]unct10n from taking the'
,possesslon :

JThe trial Court held that Vakha who wasa Jivaidar;
'was a Taltikdar_ within the meaning of the -Gujarat
EIHluLdms Act; “that the mor toage by Vakha was
opemt ve-onl ¥ (11111110' bhis life- -time ; that his son Vaza
Anu, at.the date of the mortgage, only ‘an e‘ipectancy
whlch he could not transfer ; that the .mortgage came -
to an end on Vak ha’s deqfh,and that the plamtlff _was -
1}.%"1)1(3 to be evicted 11nde1 section 79 A of the Lanﬁ:
I’evenue Code, 1879. The suit was thelefore chsmlssed.'

- This decree was, on appeal, con“nmed by ‘ohe Dlstuct
Judge., - :

The plam’mﬂ”_ appealed to the Hmh Court..

™. V. Divatia, for the appellanb i—1 submlt that"'
“gection 31 of the Gujarat Talukdars’ Act has no ‘appli-
,catlon to the present case for two reasons (1) Vakha
is"a Blnyat and entitled .only to mamtenance by'
: gmnt of land from the estate and as such ‘he is not a
Talukdar within the meaning of that term in sectlon 31..
“Section 2 (). of the. Gujarat Talukdars’ Act which
' explams the meanmg of the WOLd “ Palukdar” does not -
* include ‘thé Bhayats of a Talukdar but, only the .
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co-sharers of a Talukdau estate and a Bhavat Who 1s 1990,
entwled only to a grant of land for maintenance which ~=
is liable to révert to the main TaIuLa on fallure of the - 153}35‘5?;%35;
‘cadet line is not.a co-sharer, - and therefore not a’ . Tag, *
T‘llukddr ¢ TALUKDAS.

'SETTLI‘MEI\"
Even assummﬂ that; Vakha is a Talulxdar I submlt %7 OFFICLE.

thau the lands held by him for maintenance. are ab. the
‘most lands of Talukdari tenure a s expla'med in the case,
of Parshotam v. Bai Punji®, and as such . differenty
" from “ Talukdar’s estate” to which alone sect1on.-w]:'5«
,', apphes ' ' ' '

Secondly, if Va.kha be regarded asa Talukdar, hls‘son;
Vaza who has ]omed in passing the mortgage deed was’,
aho a Talukdar at the date of the mortgage and as he is -
Iwma the mortgage ‘deed is still- valid and operativer
“A san of a Talukdar is also a Talukdar as regards the
pxoperty which is ]omt family property and’ he takes . -
veated interest. in that property -from his birth. The’
BV dukdars Act does not abr ogate- the general Hindu-
“law of inhebritance. Therefore, even during the hfe-'
tune of th father, Va/amust be 1emuded as a Talukdal

L:zstly, 1 submlt that the plamnff is’ not linble” t8 bé
- bu'nmamly evicted under section 79 A of the Bombay
"1and Revenue Code’~ That section - can apply when a
< person isin Wrongful possession - but possession which
_“begins in a valid mortgage and becomes invalid later
- on'by operation of law is not. wrongtul. - A regular suit:
"must be brought by the respondent to vecover poases—
" ‘sion of the lands. \ S

CoyaJ: with S.°S. Paﬂ ar, Govemment Pleader for
the xespondent not c'llled upon

MACLEOD C.J.:—The plamtlﬂ sued Ior a dedmatlon
:ﬂmt the defendant the Talukdari . Settlement Othcer of

- (1) (1902)«4 Bom . R 817

« -
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the GruJarat Prant had no ught to take from him posses-
~ sion of the field descubed in the. plamt and" for a

permanent m)uncmon res‘aammg the . defendant. from

. takmg possession ‘or causing.it to be taken from hlm or

from - obstructmg the: plamtlff in any way, « The:

darj estate ‘which had boen settled in Jivaion a’ cadet

" branch of the Talukdari family. . One Vakhain® 1892
‘was the elder member of that cadet branch. He m01t— -
;'ﬁgaﬁed the plaint property to the plaintiff, and his son

Vaza, joined in the mor tgage. -Vakha died in 1901: .
In 1905, Vaza executed a sale-deed to the plaintiff of the

pr operty mor tcraged in 1892. In 1908 the leukdan
' Settlement Officer issued a notice dlrectmw him to give -

up possessmn The Iearned District Judge has conﬁrm- .
ed the decxee of the 1owe1 Gomb W‘moh d1sm1ssed the
suit. : e

In 'Lppeal the ﬁlsb pom‘o that was taken was that
Vakha and Vaza were- not Talukdars within the- mean-
mg of section 31 (1) of the Gujarat Talukdars’ Act, VI

01888, - That question, we think, has been decided by .~

the decision. of - this Court "in- Thalcms?u kaam V.

, O'hudasama Akhubha® and we agree with the lcalned

District ‘Judge in thinking -that that- case cannot be
-d1stmgu1shed from this case. The. parties there were ;
Bhayatq and so are they in this case. - The only

- distinction that can be drawn between the two casés is.
: ﬂ'ohat in Thakarshi Trilcam’s case®, the Whole Vﬂlage had

been granted in Jivai, whereas in this case only a few

~ fields.” The fact Témains that a grant was made in Jivai-
- to cadets"of the Talukdar's family, and they thel efore

must be considered as co- sharels and 1n the same.
position.as Talukdars. : :

: Then it was argued tlnt Aas Vam was ]01nt Wlth hls

: :father he had an interest in the Jivai propetty. as. 1t‘ it

f ® 8. A, No. 428 o 1910 (Uurep)
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were joint famﬂy p10pe1 ty. ‘We cannot agree Wlth that o
algument . The land held in Talukdan tenure is:

~ totally: dlstmct from land ordinarily held ds ]omt

family property by a Hindu famlly It is not sub]ect'

*0 the ordmary law of 1nher1tance. or succession, and ..

~we h‘we only to refer to Palb I1I of the Gujarat - Taluk— :

dals Act to see that partition of Talukdari land

govel ned by par: ticular laws.’ - It is only a person who‘

has- obtamed a final decree of a Court of competent

~jurisdiction declaring him to be entitled t0 & share ‘of a -

Talukdari estate, and ‘evel y co-sharer whose name has

been iecmded, as such, in the Settlement Reﬂlster“
5, who can be:

»~

prepared - in accordance with section 5
entltled to . have his share divided from the rest of the
-estate. “Then the - subsequent sectlons enact how
-partitions shonld be effected. “Therefore, Tcannot think
“that in 1899 Vaza was a co-sharer with his father in the

.]1va1 ploperty, ‘and not having any interest in the .

ploperty at the time, he was not competent to encumber
7 the mtelest to which'he might stucceed on his father’s

_".death.” Therefore, all that was mortgaged by the docu- -

- ‘ment of 1892 was the life interest of Vakha, since Vakha

“was "uot competent owing to -the "provisions of sec~

- tion 31 (1) of Act VI'of 1888 to enterinto a valid mort-
.gage beyond his life-time. Then it would follow that
Vaza became entitled to thé Jivai land on the ‘death of
_‘his father, and there is no necess1ty to consider whether

thele was any equity between him and the mortgagee .

- owmﬁr to his havmﬂ beén a party to the mortgage -of
1899 - But in 1905 he sold the property to the plaintiff.

- “That clearly was . an invalid - alienation under - sec- .

“tiom 31 (2) of the Gujarat Talukdars’ Act. The Taluk-
darl Settlement Officer, therefore, was entitled to issue
" .notice under section 79 A of the Bombay Land Revénue
Code, read with secmon 31 (2) of the Gujarat Talukdars

-Act

‘1020,
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. ‘1‘92'0-‘. - It has been a,ro"ued that b% wase VdA‘I became 1ntelest~ :
: i ed in the lezu property betme section 79_A of the Land
:{snwmnAs Revenue Code became apphcable to ahemflons by Taluk-

e . dars, that therefore notice cannot be given under that

f‘;l‘umm Anr . Section. But section 79 Aol ﬂxe Bombay Land Rewenue
S’gf}gﬂ“gf’r Code refers to any person. unauthouueflly occupying, or-
[ " wrongfully in possession of, any land, and therefare, it
-does not matter whether a person is.in an unauthox ized. -
-‘occupation of 1an(1 before the date whén- the section.
became applicable. “The question is Whether fxt the date-
of the notice he is unauthouzedly occupyl , OF 'Wrong-"
- fdlly in possesslon of, the land, and that we find was.
the case with the plaintiff in this case. Thezefme the.
Talukdari Settlement Officer was entitled to serve him .
) ‘Wlth notice,and this suitin which theplaintifl asked for a
: declaration that the Talukdari Settlement Officer has no-
right to take from him possessmn of thc ‘plaint propelty
fails and this appeal must be dismissed with costs. . -

© HEATON, J.:—I agree. It is quits plam that the

‘ plalnmff-( ppelhnt has acquired no val id title i in vutue

“of the ahenamon by Vaza in 1903, nor indeed has 113 beens -

" contended that he did acquire any good tifle by virtie -
of that alienation. The appellant s case before us 1ests
ona mortmge of 1892. . This was a mortgage by. deha-‘»

“the father of Vaza, and also by ‘the latter. If the latter -

. had un existing mterest in the ploperty, which is. Jivai -
property, in 1892, no doubt he could haveﬁencumbelec‘t
that existing interest. The mortgage itself was drafted:

~ag if it were an ordinary mortgige of ordinary. ]omt

_famlly property in which a father and his 'son. were-

-interested and were effecting the mortgage. = - But the‘-_
property which was mortgaged was.not ‘6rdin\a§1 'y joint :

'famlly property. . It was Jivai property, and as-was:
held by this Court in- Thalarshi Trzkam v. Chuda-

-sama, - Akhubha“’ the J ivaidar is- a’ co- sharel m the

_ ,} ® 8.4, No. 428-of 191@ (Unrep.). - R
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. _T'tlukdarl esta.te and as such a Talukdar The .T 1va1da1
~in 1892 was Vakha. - Havmg 1egfud to the, nature of
Talukdari plopert‘.y, to.the nature of the grantq ‘hy

. Talukddxs Whlch come under the name of J1va1 and

“having regard to the provisions of the Gajarat “Taluk-
- dars’ Act, it seems to me that we muast hold, as ,dld,the.,

_ District Judge, that the only person - entitled {o deal’

“with this Jivai property was the Jivaidar at the moment,

and that was Vakha and not Vaza: This concluswn is -
-fortified by the provisions of the Gu]amt Talukdars™.

Act relating to partition. Vaza in 1892 was not a
* person’ who according to the provisions of section 10 of
~‘that Act had any. right to have any interest or share
" partitioned on the. ground that it was his. Holdmg

Abthei‘eff)re, that, Vaza “at that time had no existing

interess which he could part Wlth “the fact that he
gomcd in the executlon of the mortgage deed of that
‘year ‘mi xkes no difference whatever to the interest

‘which the mor‘bgaoee acquired. He only acquired such -

"'mtexest as the Jivaidar Vakha could mortgage - to him.
“That mortgage ceased to have any effect hom the date
" of Vakha's death in 1901, " Thereafter the poesessmn of
~ this. property was 'pOSSessi‘on, contrary to the provisions

- of the Gujarat Talukdars’ Act, and in particular contrary .

to the provisions of section 31 of that Act; and, there-
fore, the Talukdari Settlement Officer w. as empowered to
issue a notice under section 79 A of the Land Revenue.
Code which in the year 1905 by Bombay Act II of that
year was. made spec1ﬁcally applicable to the use or .
occupation of land in contravention of any of the

provisions of the Gujarat Talukdars’ Act. In my -

opinion' there is no doubt that the appeal was rightly
decided by the Court of first appeal and t]mt we must
(hsmlss the appml befme us. Lo

. R.R.
. ILR11-5
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