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Therefore, in my opm;on on the best cons1derat10n'4,
I can give to this very difficult case the ship must be
condemned ' as lawful Prize. This decision Whether

N reversed or upheld on appeal still leaves open the ques- -
~ tion Whether the transfer to the claimant was made in

good fa1th
Order accordmgly
Sol101tor for the plamtlif Mr. J. C. G. Bowen. _

Sohcltors for the clalmant Messrs. Mi mza, Mzma

| & Mangaldas.

G. G. N,
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BeforeSirb Norman Macleod, Kt., Chief Justice, and Mr. Justice Hedtoh. o

PILASRAI LAXMINARAYAN (PLAINTIFF APPELLANT) v, CUR%ONDAS i
DAMODARDAS (DrrexDANT RESPONDENT).® :

- Civil Procedure C’ode (Aci V of 1908), Order IX, Rules 8 and Q—Dismz"qsdl

of suit for plaintiff's non-appearance— Inherent jurisdistion of Court to -
restore. @ suit for ends of ]ustwe—-Defendum protected in the matter of costs
on restorutzon of plaintiff’s suit. e .

On the 7th January 1919, a suit wavsrcal‘led on_ for hearing - when " counsel

* for the plaintiff finding that his client was not in Court to give evidence -

asked for an adjournment. The defendants appeared and opposed the
application which was refused and the suit was dismissed under Order IX,
Rule 8. Subsequently, the plamtlff apphed for - the .restoration of the sult )
statmg in his affidavit that at about 11 a. m. of the day of heaung he, had
gone to the premises of his principal witness to bring him to the Court, that”
as the latter was away from the premises ‘he waited for his return “till

_about 12-30 noon, and that soon after he came to the Court with  the witness

and found that the suit was called on and dismissed. - The plaintiff-submitted
that as the suit was fourteenth on the Board L1st for the day - he- dxd not'

£ 9.0.0.7. Appeal No, 130f1919
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“expect, it to. be called before 1 p. m, but that he was ready ‘and w1llmg to
~_ pay the defendant’s costs of the day on which, “the: suit appeared on board for
hearing.  The trlal J udge dismissed the appllc'mon on 23rd January 1919,
“holding that no *sufficient cause " ufider Qrder 1X, Rule 9 of the Civil Pro-

* cedure Code was shown by the plaintiff. ' The plaintiff appealed : — v
- Held V(reversinO‘ the order of the tiial Judge), that" the  case was one ‘in
’ wluch, whether there was.sufficient chuse or not, the ‘Court. should exercise
its 1nhereut ]urlsdxctlon to restore the suit-for the ends of Justlee, provided
' xthe defendant was amply protected in the matter of costs,

Lalta Prasad v. Ram Karan, followed. ' o

"APPEAL from the order_of Pratt, J. d1sm1ss1ng the
~suit for plaintiff’s non-appearance.

The plaintiff filed the suit against the defendants- for
- the recovery of the sum of Rs. 2,652-13-0 as damages in .
respect of the defendant’s breach of a contract to deliver
to the plaintiff 11 bales of Grey Shirting purchased by‘
the plaintift from the defendant. '

. The suit came on board on the 7th January 1919 as '

a short cause for hearing and the same was called on at
about 12-45 p. m. The plaintiff was not present in the
© Court at the time and the plaintif’s counsel applied
for an adjournment. Mr. Justice Pratt refused the
adjournment and the suit was dismissed for the
plaintiff’s non-appearance under Order IX, Rule 8.

-The plaintiff subsequently dpplied for restoration of
- the suit on the grounds. mentloned m his aﬂidavm_
dated the 21st-January 1919.

The followmg was the affidavit of the plaintiff :—

(1) That this suit was filed by me against the defendant for damages in
respect of the defendant’s breach of the contract mentioned in the plaint...

(2) That on the 7th day of January instant the slit appeared on the board
for that day of short causes and it was called on for learing at about
12-45 i).m., but that as I was not present in the Court house at t}xe time, it
was dismissed with costs and the adjournment asked for by my counsel owing
.tomy absence was refused. * »
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" 1919,

BiLASRAT
Laxwmi-
NARAYAN '+
. :
CURSONDAS .
DAMODAR- |
DAS,



1910,

- BiLasrat
- Laxmr-
7 NARAYAN
R )
CURSONDAS

- DAmoDAR- -

- “DAS,

8 INDIAN LAW REPORTS. [VOL. XLIV.

(3) Isay that soon after the sald smt was called on and. dismissed and at
about 1 p.m. 1 came to, the Court and found that the suit was dismissed.

. - . -

(4) T say that I could uot attend the Court in txme as I had- been that
morning to the firm of Messrs. Sadasakh Gambhirchand to bring with® me to

- Court Mr. Revamal Kasturchand the -Moonim of the said firm who is my i

principal thness in the suit; I had ‘been to the said firm to fetch the Moonim
at about 11 a: mi, but was told" that the Moonim was out and would soon’
return. “AsT was told that he would soon return I waited for him: The said
Moonim returned at about 12-30 noon and. soon after he returned I came w1th' )
him to the Court but T found that the suir was called on and - dismissed. As
the suit was fourteenth on the Board List for that day I did net expect it

.

to be called on befoxe 1 pm L - c P

~

' J"(5) I say that T have a good and valid claim against the defendant in the
suit'and the whole of this claim is defeated by the dismissal of this suit

owing to my late attendance in: Court. - 1 am ready and willing to pay the

'defendant’s costs oﬁ the Sald day when the suit appeared on board tor hearing.

~(6) After the dlsmlssal under the ecircumstances aforesaid - my attorneys‘«'
applxed to the defendant’s attorneys to consent to this suit being restored for-

‘re-hearing and offered to pay the defendant’ s _costs of that day but - they have :

L

refused to consent.

-

(7) 1 therefore pray that this Hon’ble Court wxll be pleased to make an
order to restore the above suit on the board for re- hearmg on such terms as to k

thxs Hou' ble Court may seein just. L
N - »

The appIiCation came on for heering on 23rd January
1919 when Mr. Justice Pratt; dismissed the same W1th ‘
costs, dehvermrr the following judgment :— :

PRATT J.:—This is a motion by the plamtutf in suu; _

B No. 1664 of 1918 under Order IX, Rule 9.

On the smt being celled on for hearing onwthe 7th'
January, counsel applied for an adjournment on the.
ground that the plaintiff had not- appeared. Counsel
could give no reason for plaintifl’s absence and sug-
gested that he might have succumbed to the prev.&uhng :
epidemic.” The ad]ournment was refused. - Counsel.

',askmg for an adjournment is not an aPPeal'ance
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. (nga Bibee v, Munna szeea’) and counsel admltted N

thd.t he dld not appear in the suit.

N

: The Slllt was accordmgly dlsmlssed under Order IX
vRule 8 ‘ .

"

Plamtlﬁ now prays for restoration on the ground
‘that not expecting the suit to be called on so soon he

‘went to fetch a witness. He says “he returned a
“quarter of an hour after the suit was disposed of. -

I do not ‘think this is “gufficient cause” under

‘Order IX, Rule 9. The plaintiff knew the suit was on . .

the board for the day and took the risk of its ‘being
called on in his absence. I feel bound by the prece-
dent in this Court of the very similar case: Mam‘lal
Dhungi v, Gulam Husein Vazeer®,

If the plamtlﬁ had moved the Court the saine day or
asked me to note his presence in Court that day, I
might-have cons1dered whether there was a case for an
order under the mherent ]urlsdlctlon of the Court, but

he did not do so. _
I dlsmlss the motion Wlth costs -

~ The plaintiff appealed.

| Desai, for appellailte

- Bahadurjz, for respondents

R MACLEOD C. J.:—This suit was called on for hearing
on the 7th of January 1919, when counsel, who had

been instructed on behalf of the plaintiff, finding that .

his client was not in Court to give evidence, asked for
an adjonrnment. The defendant appeared and opposed
the application, which was refused, and thereafter the
suit was dismissed under Order IX, Rule 8 The
-plalntn‘f then asked for the restoration of the suit on

© W(1903)31Cal 160. . . - @ (1888) 13 Bom, 12,
ILR2—4 . . ,
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the grounds mentwned in h1s affidavit of the 2lst of,

J anuary 1919. In paragraph 4 he said:

“ I say that I could not attend the Oourt in time as I had been that
mom_mg to the firm of Messrs. Sadasukh Gambhlrchand to bring with me to
Court Mr. Revamal Késturchand’tbe Moonim of the said firm who is oy
‘principal witness in thissuit. I had been to the said firm to fetch the Moomm.
at about 11 a.m. but was told-that the Moonim was out and would goon
return.  As I was told that, he would soon return I waited for him.” - The said~
‘Moonim returned about 12-30 noon and soon after hé returned I carne with _

* him to the Court but I found that the suit was called on and dismissed. - As’

‘the suit was fourteenth on the Board Llst for that day I did not expect ‘it to

‘be called on before 1 pam.

The learned J udge d1d not thmk that the facts alleged
in that affidavit provided. sufficient cause - under.
Order IX, rule 9, and: he said he was bound by .the
precédent in-the case of Manilal Dhyngi v. Gulam

 Husein Vazeer®. But it is difficult to, See- ‘how a deci--

sion of one Judge on the facts before h1m *bhat‘sufﬁ(uent :

. cause has not been shown for the restoration of a suit, -
- can providea precedent for other Judges on sumlar;f

applications. * On.questions of fact or matters -of dlscre- '
tion there can be no precedent. Rach Judgeis entitled

to come to the conclusion he thinks right “on questlons .

of fact and in matters. of discretion.- Apart from. that

-I"agree with the remarks of the learned Judges in

Lalta Prasad . Ram Karan®. Theu' LOI‘dShlpS say :.

“0On appeal, we are asked to hold that there was suﬁ‘iclent; cause. ‘Whﬂqv :
we think that it might be difficult to hold that there was sufficient cauge i

_«view of the fact that the case was actually called and répeatedly caHedffof )
_ 20 mingtes in the manner in which cases .‘ifeucal]_egih_,uigx_ . Mofussil: Courts both -
“within the Court room and outside the Court room,.. - 50_.that_ persons‘m"

attendance in the Court compound were sure to.hcar, -we are of OplﬂlOl’l_.;
that the case is one of those- m ‘which -the Court may: exerctse its mherem.
powers of passing orders necessary for the ends of ]ustlce Nothmg in the -
Code of Civil Procedure can limit ‘or otherwise affect such powers . under
whlch in our opxmon, a Court can restore such a case as thls on, groundsr

g (1888) 18Bom 12 @ (1912) 34 AlL 426 atp. 428,
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,\.other than suFﬁclent cause for non-appearance Order IX, Rule 9 makes it
compulsory on a Court to set aside a dismissal under Order IX, Rule 8, where
;the plaintiff satisfies the: Court that there was sufficient cause for non-
appearance. - It, however, cannot take away the Court’s pOWer to restore the
‘,case for any other valid reason.”

~Tam of opinion that th1s is acase in Wluch Whebher

there was suﬁiment cause or not, we should exercise the

»_mherent jurisdiction of the Court for the ends of justice,

prowded the defendants. ale amply protected in the

f matter of costs

The plammif must pay the costs of the ad]ournment
and any costs caused to the defendants by- his mon-
“appearance including the costs of his application of the
93rd of January 1919. - Those must be paid before the
suit can be restored. Then he: must deposit Rs. 1,000
for the security-of defendant’s costs and on "those
Jcosts being pa1d and the security given, the suit must
‘ be restoi'ed

: The costs of th1s appeal to be costs in the cause.
‘The secum}y to be furmshed within’ three weeks,
_'HEATON I -—I coneur.

K Sohcltors for the appellant Messrs. Dubash & Co. -
Solicitors for the respondent : Messrs. Little § Co. -

~ Appeal allow’cd./ .
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