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ORIGINAL CIVIL.

Before Mr. Justwe Heaton and Mr Justzce Marien..

THE ‘FORT PRESS Co LIMITED APPELLANTS AND DEFENDANTS . -THE

MU\*ICIPAL CORPORATIO\T OF THE CITY OF BO'VIBAY RESPONDENTS

AND PLAWTIFFS *’

.

Land acquzsztwn——Compensatzon—Bmdmg agreement can be made between‘“’
'partzes ﬁmng the amount of compensation before ihe C'ollector has made his -
’ award——Oﬁer and " acceptance by letter—Contr act——Speczﬁc per. formomce of
contract—Powérs  of Municipal C’ommzsszoner——Powe?s of Directors of .
Joint-Stock. Gompames——O’ollector——Awa,rd——Indzan Contract Act (IX of

- 1873), sectiing 2 and 10— Land Acquisition At (1 of 1894), sections 6 (8) and
<(7),11,18,25,31, 48 and 51 (2)—The City of BombaJ Mu‘nicipal Act (TIT
of 1888) sections 61 (m), 64, 69, 87, 90,791, 92 296 and 017—-Speczf'c
,;Reiwf——Declamtzon, form of.

In August 1916, the’ phmtl‘h _the Mummpal Cor poratlon for tne Cxty of -
Bombay, wishing to acquire eertain property. belonging to the defendant Com- .

pany, for the purpose of widening a street entered into newotxatlons with the

‘defendants in order to arrive at the-price the defendants would accept for their °
. ploperty No agreement having been arrived at, the - plaintiffs applied to the -

Government to acquire. the property for them by proceedings uader the Land®

Acquisition Act. Thereafter, on 12th July 1917, the defendants reswmed |
. negotiations with the plaintiffs. On 26th July 1917, the usual-notification was

published in the Government Gazette. On,12th September 1917, the Secijetal-y
of the defendant Company m pursuance of the previous correspondence betsween
“-the parties and the interviews of - their respeétive engineers wrote to the.
. plaintiffs’ engineer :—*“The Co.mpan)". is willing to accept without prejudice the

" sum of Rs. 1,45,517 inclusive of 15 per cent. for compulsory acquisition. The E
amount. will be subject to deductions of ‘the capitalised dues to the Collc§tor :

" and of the easements of the neighbouring properties it any.” The said letter
“was placed by the plaintiffs’ engineer before the Municipal Commissioner
who endorsed on it his approval of ‘the acceptance of the offer. On the
14th September 1917, at a meeting before -the Deputy ‘Collector who
held inqxﬁfy under ,the Land Acquisition Act, the plaintiffs’ solicitor produced
the letter of 12¢h September 1917. The defendants’ engineer stated at the
meeting that the term * ‘ without prejudice™ in their letter had no longer any

force as the Municipality "had accepted the _proposal of thé defendants..

: Thereupon the Deputy Collector 1ecorded the agreement between the partles
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- and ad]ourned the inquiry . to determme the claims of owners of adJomlng

premises to easements of hght and air.  On the 22nd September 1917, the -
Directors, of the Company Passed a resolution approving of the letter ‘of-
"12th Septémber 1917, and noting that the saxd letter conveyed the acceptance
.of the plaintiffs’ offer. by the Secretary on behalf of ‘the Company.” QOn-
23rd October 1917, ‘the defendants through their - solicitors intimated . to ‘the -

_ plaintiffs’ engineer that they had withdrawn the offer'made by them.on the ‘
oF BouBaYy.

12th September 1917. The plaintiffs’ solicitors 1'ep1i\ed‘ that there was a

" definite -wreement concluded between the parties and that the defendants were

not entitled to resile from the same. At an adjourned meeting before the
Collestor held on 29th January 1918, the defendants made a formal claim of -
Rs. 5,71,00 as compensution. and . the proceedmgs were -adjourned by the .
Collector The plamt1tfs, thereupon®»'sued for a -declaration (1) that there ’
was & contract binding on - the defendants in terms of the letter of the
12th- September 1917, which had been accepted by the plamtlffs (2) that the
defendants were not entitled to claim in the proceedings before the Collector
any-sum for compensation other than or beyond Rs. 1,45,517 and (3) that if the .
Collector awarded as compensatlon more than Rs. 1,45,517 the excess amount -

" would belong to the plaintiffs and if he awarded less the plaintiffs were"

bound to pay*Rs. 1,45,517. The plaintiffs further pxayed for an m]unctlon_ .
restraining the defendants from claiming as compensation in the said proceed-

. ings more than Rs. 1,45,517. “The defendants ~contended that their letter of
**12th September 1917, wasnot an offer but was an invitation to the. plamtlffs
- to make an offer to the defendants, that the Municipal Commissioner's endorse-

ment was feither an offer nor an acceptance of the offer, and that the acceptance

* of their offer if any was not communicated to them or to their duly authorised
. agent. The defendants further pleaded in the alternative that if there was an’

agreement as alleged by the plaintiffs it was void and of no effect for want of
“mutuality, that neither party was bound by it as under scction 48 of the Land
Acquisition Act the Government could withdraw from the compulsory acqu1s1-
tion altogether if they. liked, and ]astly that nejther the Directors nor the

-Secretary nor the defendant Company had any power to enter any agréement
.tor the sale of the said property. The trial Court decreed the plaintiffs”
clalm in terms of the declarations prayed for, holdmg that in view of the
prevmus negotiations and the coxrespondence in Snptember 1917 there was
a concluded agreement that the: defendants would accept Rs. 1,45,517 for the
property in question, irrespective of the proceedings before the Collector and
that the agrecment was not ultra vires the Directors.

- Held, confirming the decree of the trial Court, that the defendant’s letter
of the 12th September 1917, was an offer and not, a mere invitation to offer -

-and that the offer and the acceptance thereof. had-been made by the Quly
- authorised agents of the defendants and the plaintiffs, respectively, .
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Held fur thex, tlnt the oﬂer and acceptance amounted to an agreement
-definitely ﬁmrw the compensatmn as between the "parties themselves -whatever

_ suni may be ultlmately awarded by the-Collector and with-an obhcratwn on-
-either party to refund any, excess or make 0ood any - deficiency as the-case™
- might be and that this ‘agreement. was a “ contract” within the meaning of *

:sections 2 and ‘10 of the Indian Contract Act, which was capable of being
-specifically enforced agrunst the defendants o :

. Held, also, that the agreement was not wantmg in mutuality hor rendered

- xeserved to the Government under section 48-of the Land Acqmeltxon Act:

The dicta of Bowen .. in The MoorcockD, referred to. = P

- APPEAL ‘from - the decision of Macleod J. decre'eing'
,plamtn‘fs Jsuit for spemﬁc performance of contract. <
In August 1916, the plfuntrffs the Municipal Corpora-

’ tlon for the Grty of Bombay, were desirous of 4 fthurmng.
“certain property in Armenian Lane, Fort, belonging to-

the defendants for the purpose of a Development -

- Schenre. The ouglnal intention was that the plaintiffs
:should purchase the property from the defendants
and in pursuance thereof negotiations were entered into

“in order to arrive at tlie price the defendants would

accept for their property. - On the 15th August 1916,

- the Executive Engineer of the plaintiffs wrote to the

-defendants’ Secretary suggesting an interview to settle
“the amount of compensation to be paid for the defendants’.
Pproperty. On the 19th August 1916, the Directors by

resolution appointed two of their members to dispose

- -of the matter with power to select any Civil Engineer

..and to carry out the work through him. By a resolu-.-
tion of the 23rd September 1916, the Directors appoint-
~+ed the firm of Vakde and Chinoy to settle the rate of the -
land and the price &c., of the buildings. Mr Vakde was -

to supervise the. sald Work I

 As, however, thele was delay in concludlng the agree—
ment the plamtlffs apphed to the Government to acqun‘e,

O (1889) 14 P, D. 64 at p. 68.
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the. pr0pe1ty for rhem by ploceechngs under the L'md
Acqmsmon Act a -

Thereupon, by a 1es01ut10n dated 1st June 1917,
" the Directors resolved that in accoxdanc\, with the-f
estimate made by Mr. Vakde in connection with the-
- plot of the land the figures of Rs. 1,41,100 be accepted -
‘and comebpondence should- be opened with the Muni-:-

' c1pahty in the matter.

On the 13th J uly 1917, the Englneels Messrs. Vakde :
and Chinoy reported that Mr. Vakde had, the plevmuS'
day, inter viewed the Executlve Xmgineer who agreed to-
pay: sub;eot to the sanction of the Municipal Commis-.
" sioner Rs. 1,44,517 inclusive—of all interests 11101ud1ng1
15 per cent. for compulsm v wcqmsmon -The amount.:
was subject to deductions of the capltfthsed dues of’

- the Collector of Fazindars as well as the- clalms of :

easements of neighbouring properties if” any. - The:
defendants .were to be allowed to pull dowir the

" chimney on thls land and remove the mateuals B f',_‘t

By a 1esolutlon of 14th J uly 1917 Mr. Vakde was-
‘asked to raise the said ‘sum of Rs. 1,44,517 to 1,50,000
and to effect a settlement wmh the E‘{ecutxve Engmeer
for that amount :

On the 27th Aurrust 1917, after the land had been-
notlﬁed for acqulsmon the previous day, the Executwe
]]ngmeer wrote to Mebsm Vakde “and Glunoy as.

follows —

L \Vlth reference to the last 1nte1 view your Mr. Vakde had w1th mé on the
12th July re the compensation to be paid to your clients for the above:-
. property, I have the honour to inquire “whether your clients have aocepted* .

* -the offer made by ine without . prejudice- and sub]ect to the - sanctlon of thex
i MunlClpal (,ommlssmner

~ On 38lst. August 1917, the DlI'GCtOI‘S after recordmg
‘that Mr. Dlvecha on behalf of Messrs. Vakde and (Jhmoy" :
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mformed the Boald that the Mummpwhty Would not
pay mme than -Rs. 1,44,517, 1es01ved that the sald
sum mlght be accepted : . »

On the 5th Septemiber 1917 Mr V.akdé‘ saw ‘the

_}]xecutlve Engineer .when he suggested that ‘the -

" defendants mlght be given Rs. 1 OOO in -addition to the

L Rs. 1 14,517 in lien of their bem@ allowed to remove the

. clnmney and the Executive ]]nglneel agleeu to this

~ proposal. The same day- Messrs. Vakde and Chinoy

" wrote-to. the Secretary informing him of the result of

_this interview . with = the Execumve Enmnem and_-

~requesting the Bodrd toinform the D\ecutlve Engineer
of their accepting the offer in_ telms of the letter of
13th July. with the alternative they chose. The sume
‘day ‘also- the defendants’ Secretary wrote to Mesgrs. .
" Vakde and Chinoy enclosing the Collector’s Notice of

the 22nd" August 1917, and asking them to attend .

- before the’ Collector on the 14th September 1917, and
do. the needful in the matter on behalf ' of the Company
-as already mstmcted by the Bomd

On the. 7th Septembel 1917, the- Secretaly sent a ciret- K

lar to the Directors annexing a copy of Messrs. .Vakde
and Chinoy’s letter, suggesting that it was better to
accept the offer of Rs. 1,000 for the chimney instead of
removing it. and, if that was " accepted lequesmnO‘
sanction might be accorded for the writing of a letter

to the. Municipality accepting the offer including
the chunney of Rs. 145517 from which would De de- ‘

ducted casements, Oollectm s dues, &c., in accmd‘mce

‘with the rules. The circular was initialled by four of\

the Directors, the ﬁfth belng away.

The Sec1eta1y accoxdmOIy wrote to the ]]\ecutlve
Engineer on the 12¢h Septembe1 1917, as follows :—

% With reference to the mternew our ‘Engincer Mr. Vakde had w1th you-
I have the honom to state that the Company is willing to accept without

-
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1919. pre]udxce the :sum “of Rs 1 45 517 mclusm of 15 _per eent for compulsory/'
. acquisition and cost - of the chimney. ‘The amount will be subject to deduction .

TORT PBESS “of ‘the capitalised daes to the Collector-and of the ‘easements of " the

Co: ’v . - ~ neighbouring properties, if fmy ‘ e L e

T Tag ' '
Mumcmr,\ " The Kixecutive Eno ineer of the Mumclpahty showed .
*;)‘;Rg‘:;%igg the letter to the Munlmpal Gommlssmner who endorsed )

OF BoMBAY. it as follows :— ~* : o _ PRI,

S Dlscuseed with Executive ‘Engineer. Compm ed figures with omgmal esti-
mate. I approve of 'the case being settled on. the conditions stated in the last
1etter from the Fort Press Company for Bs. 1, 45 517 ”

On the 14th September 1917, a meetmg was’ held :
before the Deputy Collector who held inguiry under
“the Land Acquisition ‘Act. Mr. Crawford s011c1tor.:
appeard for the Municipality and Mr. Vakde appeared *

“to represent the proprietors of the Bombay Fort Press .
‘Company. Mr. Vakde putin a conveyance and certain’
Collector’s bills relating to the property and Mr. Craw-
ford ploduced the defendants’ letter of the 12th Septem—
ber with the Municipal Commissioner’s endorsement ‘
Thereupon Mr. Vakde stated that the term in the
defendants’ letter « without pre]udlce bad no longer
any force as the Munlclpahty had accepted the proposal.
The agleement was recorded by the Deputy Colleotor

The inquiry ' before the Deputy Collector W‘IS “
adjourned to the 10th October 1917, ‘to determine the -
claims of owners of ad jommg premises’ to e‘lsements of
hght and air, :

On the 22nd September 1917, the Dlrectors of the
defendant Company resolved. at a Board meetmg as
follows.:— . :

et In the matte1 of the plot\of the Company s land mtuated within the Fort
‘a notice, dated the 22nd August 1917, from the Collector has been recéived
and the hearing in connection with the acquisition. of the said property is-
fixed for the ‘10th of Octobex - Therefore Mr. Vakde is sent to do the
needful . e T
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At the same. Bomrd meetmg an other resolutlon WRS"

'passed which, after referring tothe amount of Rs. 1,45;517 o
* FORT Prgss

“having been fixed between Mr. Vakde and the Execu-,
- tive Engineer as also to Messrs. Vakde and Chinoy’ s
“letter of the 5th September informing the Board there-
-of and to the Secretary’s’ cucular of the Tth Septem— .
“ber, proceeded as fol]ows i—t

3

i accordance with the same an official lettex was_ written on .the‘ date .

the 12th September to the. Executive Engineer conveymg the acceptance of
the saxd offer on behalf of the Company The same is hereby noted.’

At the meetrng on the 10th October .one claimant
appealed to claim compenswtlon for loss of easement
over the property. The Collector noted that Mr. Vakde
held no power of attorney from the defendants and-so
'vcould not, legally represent them. The proceodmns '
.were adjourned to the 3lst October. The same day

Messrs. . Vikde and Chmoy informed the defendants '

of What lmd occurred before the Collector T .

On the 23rd October 1917, \Ieesr" Craigié, Blunt and |
Caloe solicitors ~for the defendants, wrote to the
plamt1ﬂe Engmeer - " B

i “\Vlth leferenee to the letter, dated the. 12th September from t]w[&ecretaly
of out clieuts to you "we’are “instructed by our clients to. withdraw on thelr,.
behalf the offer made by them in that letter for tle sale to the Municipality of

. the propcrty in Armenian Lane at Rs. 1,45,517 'md accordingly beg to do so
hereby - N :

On 31st October 1917, the plamtrﬂ:'s sohmtors rephed |
to the detendants solicitors as follows :— S

Re: Acqulsltlon of property of the Fort Press Co., Lumtcd at Armeman Lane,
Fort Bombay ) o E ) e

Your letter of the 23rd instant addressed to ths Exccative Engmeer, Mum-
. clpaht_) , has been placed in our hands for reply.

It is not - open “to your clients to thhdla\y from their offer of the
12th September last whlch was accepted and acted on long before your, letter

« -
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" awvas recelved That oﬁer was made with the full knowledge that the acqulsx-.
e t1on proceedings were fixed for the 14th September befare the Deputy Collect- -
TForT PRESS - or and your clents’ Engineer Mr. Vakde attended the inquiry on that dayi
'CQ"UI_‘TTD' "~ =when your. clients’ letter of the 12th ~September and the acceptance of that
Tag” offer on behalf. of the Mumupahty were recorded by the Deputy’ Collector
;l\lrjslplPAL' with the assent of Mr. Vakde who. produced your clients’ documerits of txtle
JORFORATION  (which- were also recorded - and- it- then only” remained for-the Collector, after

»F TAE CITY _
lOF BOMBAY, - dealing with any claims to easements that might be made by owners of:

'

. adjoining propertxes, to apportion the compensatxon between your clients and
. such other claimants, if any, and the meeting was adjowrned till the 10th
-instant in vrew to such clanns being brought.in and considered.
" At the adJoumed meettmg on the 10th instant Mr. Vakde was again present
_on behalf of- your client ‘when one of the adjoining owners asserted a claim’
and was examined in bupport of it and the proceedings were -again’ ad]ourned
till today to’ enable ‘this’ claimant to formulate his claira, and mesnwhile’
*special notice to be given by the Collecter to - the owner - of another property
" who was away from Bombay but who it appeared might have some clum L

To day the matter was agaid adjourned to consider claims to easernents & ’—'
We re(1uest you under the “above circumstances to 1nform us , orr what:
i grounds your clients now consider they are entitled to withdraw from the
~ terms shted in theu letter of the 12th ultimo. ; “. ‘
Adgourned meetmgs were held before the Deputy
Collector on 31st October 22nd \Tovember, 29th Novem—- 5
ber and 17th December 1917, R ~ . ’

. On 29t]1 January 1917, the following - Tnotice of cla1m ;
was sent to the Collector by tl;re Secretary of the
defenclant Oompany —

Tlle Collector of Bombay,

) Bombay. - .
- Re: Acqursltlon of land at Fort under Plot No. IV.’ o .

Please note that the Fort” Press Co., Ltd the owners of ‘the property

mentloned in the notice, dated the 27th August 1917, clalm a. sum. of
Rs. 5,71,660-0- 0 as compensation for the 'wqrusmon of the property in

: questlon

‘

" The Fort Press Co., Ltd, also object to the measurement made under
sechon 8 of the Act. ' '

i o Secretary,

The I‘ort Press Co,, Ltd.
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~The same day, an inquiry Was held before the 001— 5 e 19719;'-

;ector and the following note was made by him :— = _ T

o . _ Tort PrEsg
; Present partles as before ‘ - el ' . Co,Lm.

s,
Mr Kanga appears for the I‘(nt Prebs Company. - He says that in thls case Tzn ’
0 agreement is: arrjived at. But if it is, this “is not the place to decide that “MUNICIPAL -
“matter. He may theiefore be allowed to.lead eﬂdence and the award may,, - £ .- CORPORATION
he madé under section 21, o . | (())[1; %%’imcgf

+ He says that the compens ation should be' Rs. 5,71, 660 He" vefers to : T
Appeal No. 32 of 1917 decided on 11th December 1917 which shows that
-consent awards are no good for evidence as to proper value. Mr. Kanga puts
1n the Secretary’s letter, dated 29th January 1918, as to the Company’s clalm B

Mr. Crawford objects to that letter goingin mnnless.I decide  that the offer
.and acceptance in " Exhibit 8 does not hold -goed and that even if it does it'is’
propec. to record further evidence in -elucidation- of the 'amount stated

" stherein.”

The proceedmgs Were adgourned by the Collector

* On the 14th M‘trch 1918, the plaintiffs filed this suit
praymg, inter alia, (1) that it might be declared there

‘ S was a coptmcb binding on the defendants in termsof the
: Zletter of the 12th September 1917 accepted by the pl‘unt-
- dffs, (2) thatis mlght be declared that the defendants. were
- not entitled to claim in the said proceedings before the
~..“Collector under the"Land’ Acquisition Act any sum for

‘compensation other:than Rs. .1,45,517, or to proceed in

the said proceedings on any other footing, (3) that it

: “might be declared that the defendants were not entitled

~to any compensation in the said Land Acquisition Act

: beyond Rs. 1,45,517 after allowing thereout -for deduec-

tiong of the caplmhsed dues to the Collector and of the

.easements of the neighbouring properties if any, @) -

that it might be declared that if the Collector awarded
.as compensation more - than Rs. 1,45,517 the excess -
.amount would belong to the pl.untlﬂb and if he awarded
less the plamtlffs were bound to pay -Rs. 1,415,517, (5)
that the defendants fmight be restrained Ly injinction |

-ifrom claiming before Collector in the Land Acqulsltmn

_Act proceedings as compensation more thai Rs. 1,45,517

I
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, ,and from pr()ceedmg in the sald ploceedmos othelvvlses
~than on t}nt footing and (6) thdt the defgndants m1ght
be restrained by 1n]un0t10n from commlttmg any breach:

of their.agréement. aforesaid and from demanding or
receiving more compensation. from -the Govemment

The defendants in their written’ statement demed,

- that by the letter of 12th September 1917 they made to-

the plaintiffs the proposal alleged to be contained:
therein as to wirat they were willing to accept for their -
premises or any. proposal at all, and alleged that the
said letter was an 111V1tat1on to the plaintiffs to make a
proposal to- the defendants -and contained a nreneml
statcment of the terms on which the defendants were
minded to deal with thé plaintiffs.” The defenda"nts“
also denied that they made any proposal .or that the
Municipal Commissioner approved of the acceptance
of the ploposal They contended that the Mumclpal
COIlll’IHSSlOllel s endorsement Was,nenhel an offer "
nor an .acceptance of ahy offer, and without . pre--
judice to this pleading, submitted that if they did make :
an offer the acceptance thereof was not commumcated

'to them as Mr. Vakde Wwas not their authorised a(rent to

receive -any communication of the. acceptance of an
oﬁer The defendants further contended that as there-
was no binding g agreementbetween the p‘u ties they were
entitled to -claim Rs. 5,71,660 as compensation and to -
insist on the Collector proceeding withi the enquiry nnder
the Land Acquisition Act upon that basis. Lastly,. the
defendants pleaded in the alterhat‘ivé that if there was
;ulhadleementnas alleged by the plaintiﬂ's it 'was void and -
of ‘no effect, that neither pfuty ‘was bound by it, and -
that neither the Directors nor the Secretary nor the
defendant Company had any power to- enter into an.’
agreement for the sale of the sald plemlses el



VOL. XLIV] BOMBAY SERTES.. 807

£ et

On these pleadlngs the followmg 1ssues, _Were_' :

'Aralsed —

. v

(1) Whether the defendants letter of the 12th September 1917 was an oﬂer -

88 alleged in para. 8 of the plamt ?

‘ (2) Whether the said letter was not an’ 1nv1tat10n to plamtdfs to me.ke a
‘proposal to defendants ?. . - ‘ .

(3) Whether if ‘the sald letter contamed an offel the same was accepted by ‘

the plamtrtfs

(4) Whether if the said letter was an offer which as accepted by the ,

plamtlffs the acceptance was communicated to the defendants ?

(5) Whether ‘Mr. Vakde was the authorised agent of the. defendants to

‘receive any communication of the acceptance ?

(6) Whether there was any concluded ag1 eement between the parties ? .

(7) Whether the agreement, 1f _any, was not merely arrived at - for the ’

purpose of proceedmos under the Land Acquisition Act, and if so, whether
stich agreement can be specxﬁcally enforced by the plaintiffs ag,emst the
‘defendants ?

“

(8) Whether the Dlrectms or the Secretar y had any power tolenter into the
«allcged agreement with the plaintiffs' ? K -

His- Lordshlp, Maeleod J. held_ that there was a con~
-cluded agreement that the defendants would -accept
Rs. 1,45,517 for their prcperty 11’respect1ve of the pro-.
ceedmgs ‘before the Collector, and that this agreement
was not ultra vires the Directors as the land in guestion
" was not: used for the’ purpose of the Company’s business
but was surplus assets of the Company invested'in a .
particular way and that the nature of the investment
could be changed Wlthout consulting the share-holders.
‘The learned - Judge accordmgly found all the issues in -

_favour .of the plaintiffs ‘and granted a declaration in

terms of (1), (2) and 3 of the prayer in the plaint.y The -
‘m]unctlon pray ed Tor wasnot granted but his Lordship -

- provided for the very improbable contingency .of the .

‘Collector awarding a higher or a lowéer amount than
"that agreed upon by declarmg “ that 1f a hlgher amount
ILR1~-3 . -
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s awalded the £xcess shall belong to the plamtlﬂ“:s and‘

;1f a lower the deficiency sh all be paid by the plamtlffs}
-to ’Ghe defendants.” L ' o

Lhe followm'r is the matenal p01t10n of hls Lord—'
shn) 8 Judcment -

MACLEOD J. —~1t is necessqay filst to deﬁne the po-:.
sition of. Government when an apphcatlon has’ been‘

“made to them by a Company or a public body" 0.

acquire under the .provisions of the Land Acquisition -
Act property which is requiled for a public purpose:

“Under section 7 ef the Act after it has been' notlﬁed;"
_ that the propmty in question is required for a pubhc:
‘purpose the Local Government shall direct the Collect-,‘
_or to take. order for: the acquisition - “of - the Lmd -

Notices to the persons interested are then 1Ssued, and:;
the OOIIector holds an inquiry under section 11.-

~The acquiring body has to pay all the czpenses ofj

‘the acquisition aind though the Collector ik entitled to:
. make any inquiries hé thinks necessary I regarding - the,

value - of. the Iand as a rule the clalmants and the;»

racqunlnﬂ body appear before him as. contestants. :
" When the award is made the Collector may take posses-"
“sion of -the land and thereupon it vests absolutely in

the Gove;unent while the award amounts to an - offer .

- on behalf of Government to, pay the compensatlon
;_avvdlded The claimants can -either- accept the award‘
“or have the matter referred to the Court. It is not

suggested that the 0011ector is in any Way concerned‘

-wnh negotiations which may take place between. the
, cldlmants and the acquiring body during the pendency

.of the proceedings before him, and it Would be still.
-open to him even if both parties appeqred before: him

_and stated they had agreed upon the compensatlon to

be awarded, to’ award a hlgher amount. ‘It ig . 1ncon-~5

‘ceivable ypweyer_t_hat the .Collector in pxoceedmgs
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dnder the Act Would 111 those elrcumstances .awald a
hwhel amount than that agreed upon.’

{But the quesmon in the case is s1mply one of contracﬁ

been a concluded agreement ?  If so, whit are its texms
and i 1t a contmct of which tne 001113 W111 ordel
spemﬁc perfor mance ?. : :

STt hab been arﬁued that even if athe partles came to v

i'elms regarding the amount of compensatlon and the -
Collector awarded the amount agreed upon that wonld
“nob pleelude the claimant from asking for a reference._

#o tlie Coulb under section 18 of the Act. That depends

«entlrely upon the facts in each case.

- -1t is obvious tha,t the par ties m1ght agree to ask the

*Oolleot(n tomake an award for a particular amount

.reservmfr the right of the clannmt to ask for a refer- =

_ence. Thou(rh again it is difficult to-see ' what possible
mb]ect elther a claimant or an acquiring body gonld *

“have in coming to such an ‘tgreement It would be

gn the interests of both “that if no final - -agreement

* could bé arrived at, the inexpensive proceedings before -

the Colleet01 should contlnue so that he should arrive-.
at a decision on the merlts as.to the value of the land.

-1t appezus to me that if the parties come to an agree-' :
“ment as to the" compensatlon without attaching any

conditions thereto, they must be taken in the absence"
of special conditions as intending that the. agresment
-a$ between themselves shall be final if either party
mtended that it ‘should be conditional he should have

saidso. “ T’ may take it as common knowledge that the B

- City of Bombay Implovement Trust, which has been
;constantly engaged in -the compulsory acquisition: of .
land for the last twenty years, in a very large number

of cases come to terms with the owners of lands notl- :

‘fied for acquisition and I have no doubt other g acquiring. -

bodles such- as the present plfuntn‘fs and the R'ulway .

between the. plamtlife and the defendants. Has. there

;919.-«;: -
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1919, Compames have also come to such agreements durmg

”FSET Egss rf01 ce. Itis celtamly strange thercfore that a S1m1hr ,

) T@' T questlon has never come up before the Courts for de--
: HE-
‘Momerear,  cision and it is not unreasonable to suppose that 1’0 has ‘
“ UORPORATION |
" or 1mE, Ciry - not occurred to-any party to such an agreement’ that it

‘or Boizay. - was open to him to resile from it, by asking elther the
o - Collector or the Court to award a h1ghe1 amount

: Mr Kanga argued on the authontv of a pfissaoe in- ans
unleported judgment of the Appeal Court . that: such
' agreemente were not final. The question in that appeal
was as regards the market value of land, and ‘certain
. agreements. in. other cases entered into between the
 claimants and the acquiring body were relied upon as-
jnstances for the purpose of fixing: the’ malket value*
The Court rejected them as unreliable on the" ground”
apparently thatthe amount ﬁxed by’ agreement mlght
be-altered on 1efe1ence to the Coult Admxttedly them
.passage relied upon by Mr. Kanga was obiter. and, in-
any event could not possibly be an authomty on the '
"question I have to decide in this case, whether: this.
 particular contract which has been set up by the plamt- 5
- iffs was concluded and blndlng upon the defendants

-Owing to the loose phraseology adopted in- the
documents flom which the alleged agreement has: to:
ibe extracted some confusion has arisen, but I may take
it that the Executive Dngmeer and Vakde Wele> the-
- respective agents of the partles to- conduct the -nego--

-tiations, neither of them havmg authouty to conclude \
an agreement

- On the 12th July, the E\ecutwe Englneel made ‘an:
offel to Vakde of Rs. 1,44, 517 excludlng the ch1mney

On ‘the 31st August, after {he propelty had . been:
: notlﬁed for - acqulsltlon, the. defendants authorlsed*
Messrs Vakde and Ohlnoy to accept the oﬂer :
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On the 5th September an amendment was proposed
':makmg the oﬁer over “for Rs 145,517 mcludmg the E

chnnney SRR

ber the Secretary wrote -accepting the offer,. How : any-
+ONe. could poss1b1y 1nterplet that letter as an 1nv15cation

to the plamtlﬁs to make - a ploposal is beyond my -

powers .of imagination. The’ words “ without preju-
-dice " are’ pecuha1 As a matter of fact Mr. Kanga
-admitted they could have no meaning. From curiosity
‘T asked Mr. Maganlal what he did mean by them and
“he said “that was for guarding the interests of. the
'company ” the ftcceptance was not binding until the

‘words were withdrawn., Mr. Maganlal had no authori-
:ty to use those words and in any event Mr. Vakde was_
pelfectly conecb when he told the Deputy Collector

‘that as the’ Municipality had accepted the offer they no .
”1onger had ¢ any force., That letter of the 12th Septem-,

“ber may be read as in efféct saying to. the Executive
. Engmeel, “the defendant Company is willing to accept

"Rs. 1,45,517, if’ you - as'agent for the Municipality have.
authouty to offer Rs. 1,45,517 ”, or “ the defendant com-~

pany is Wllllng to accept Rs.'1,45,517 if the Municipal
Commlssmner is Wllhng to ,pay that amount”. The
o defendants were entitled to know whether the Munici-
- pal Commissioner had sanctioned the payment. When
‘Mr. Crawford told Mr.. Vakde that the Commissioner
" had sanctioned ‘the agreement, the plaintiffs had’ done
“all that was required of them, and admittedly it was
My, Vakde’s duty, as the agent of the ‘defendants
.authorised to. act for them in the matter, to inform
them of the Municipal Commissioner’s sanction. I am
_-satisfied Mr. Vakde did inform Mr. Maganlal, He has

_gworn, he did, he must have' seen Mr. Maganlal on the
' 14th Septembe1 or a da.y or tvvo later When he told hlm.

1919,
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o Co Lrp. -

 On the 7th Septembel the Dlrect01s 'tuthorlsed thelr s
"Secretary to. accept this offer, and on the 12th Septem- i
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-about the ad]omnment to the 10th October. And When :

OF Bomsay.

the pr oceedmgs bef01e the Ooﬂemm were ad}omned t0~
“the 10th October and it WOlﬂd certamly be most im-
_probable that he did not then ~ tell Maganlal. that the
. amount of the Gompensation had been sax\c’moned §is

is quite possible that Mr. Mdg,a,nlal omitted’ to . mfonn« :
the Directors of this though he must have- told them e

he said he dld not  see Mr. Vakde between the. 14th-
September and 23rd October I am sure hls,‘m,e‘moryr’;

N' was at faalt.

- In my opmlon therefme twkmg 1nto consuieratlon t'he S

‘previous negotiations and the corlespondence in-
. September, there was a concluded : agreement that the

4 defendants would accept Rs. 1,45,517 for the pmpe1 ty i N
' questlon irrespective of the proceedings before the
- Collector, and I may safely assume that ifon’ the 10th:

October the phmtlﬁ's had announced that they Wereﬂ:ﬁ

. ‘going to ask the Collector to- award a lesser sum, the
~ defendants would have at once denounced such Qonplncb
“as a breach of the agreement.

" Then it has been argued that such an agleement was:

“wltra vires the Divectors. It i is quite possible that- 1f
" _the whole of the Company’s plopelty was to be fxcqmr- :

“ed so that it would bemno longer possﬂ)le for them to-

. continue the existing business of the Company without
" acquiring new premises the Directors m1ght have to-
- consult the share-holders, but this property -in.- 191” .

was not used for the purpose of the Company’s business,.”

- it was surplus assets of the Company invested in .a:
" particular way and it would  have been within the ‘
“powers of the Directors, under clause 12 of' the ‘Articles. -

of Association, to change the investment Wlthout con--
sulting the share-holders. Of course they nnght be

_liable to the share-holders for the consequences of any :

negligent exercise of ‘those powers. Thelefore the -
Dnectmswere actmg W1th1n their powe1s m commg:'
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‘to an agreement Wlth ‘the plammffs Wlﬁh respect to the:

f?compensatlon to be awarded f01 their property

It is qulte clear that from Angust 1916 until: the 23rd :e :
Octobel 1917 it never - -occurred to-any of the Dnectors '

; that they were actm@ 1n excess of then poweLs

B The last questlon is Whether there is any reason Why ;
thls agleement should not be’ specifically enforeed 111. o

the manner asked f01 by the plaintiffs. =

_ My, Kanga argued that ever -assuming there was an
‘ agreement it was only an- hgreement arrived at. for the )
_purpose of enabling the Collector to make anaward, and -

, that theaward would only be a tender which the claimant

was not obhged to accept. . I have already dealt with
this argument and'T have said that -there is nothing ..
;lmposmble in parties commg to such an agreement as-

. ‘was-seb out by Mr, Kangm But T have no doubt in my
own mind’ from the ev1dence in the case that ths was
_,not the affleement arrived at’ bétween the plaintifls

“and defendants nor have . I any doubt but that Mr. =
‘Kanga’s arg ument was first thought of after it had

‘ Yeen suggested to the Directors that the ‘property was

: worth much more than the amount they had agreed
to accept It is a defence suggested by the defendants’.
-1ega1 advigsers after the event without the shrrfltest .

regard being paid to the facts of the case.

' Then is there any reason why the Court should not
~ decree ’SPGC_IﬁC performance- of the contract ? The only
.ground on which speé1ﬁe performance could be refused
~would be that this was a contract for the non-perform-
ance of which compensation, in money is an adequate
relief. But in this case the damages for the breach
could not now be assessed. The Rmount would depend

- on whether the Collector- made an’ award allowing as .
compensatlon -a hlghel amount than that agreed

».
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I ﬁnd all the issues in favour of the plamtlffs The1e "

""‘Wlll be a declaration in terms of’ paras 1,2 and 3 of
the’ player of the plalnt e o

" ,:‘,

Then 1 must st1ll provide for the Vely 1mprobable‘

,contmgency,of the Cellector awarding a higher or a
Jower amount than that agreed wupon, so it will be

de\clared that if a higher amount is awarded, the excess

shall belong to the plaintiffs and if a lower, the defi--
'c1ency shall be pa1d by the pla1nt1ffs to the defendants.

. The plamtxﬂis will have the costs of th1s aetlon

“The defendants appealed

’ Descu with Kcmga for appellants

. O’oltman with O’ampbell for 1espondents -
MARTEN J.:—Thisisan appeal by the defendant Gom-

| pany from the judgment of Mr. Justice Macleod, dated

the 24th February 1919, in favour-of the pla1nt1ffs the ‘
Bombay Mumc1pahty The case aviges out.of ploceed-

l» _ings under the Land Acquls1t1on Act, 1894, for the com-~
- pulsory acqu1s1t1on of the defendants’. land by - the

Bombay Municipality" for, public purposes. The real
points before us are whether in law a -binding agree-
ment as to the amount of the compensation can ever be

- made between the - Municipality and a land- owner; -

before the Collector has made his award. If so, has

“-.guch an agreement been made in the plesentcase and -

) how is it to be enforced ?-

2. The agreement relied on by the Mun1c1pahty is”

) contalned in two documents of the 12th September 1917,
~ ‘the first being what is alleged to be an offer on. behalf
" “of the defendant Oompany, and the second Jbeing ‘an -~

acceptance by the Municipality of ‘that offer, which .

: acceptanee was, subsequently communicated to. the :
~.defendants at a Meeting before the. Collector on the.
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14th September The pre01se ‘terms of these documents L 1919. '

-are, I think, material. The first document is a letter ° T
_ForT Press

Wutten by, the Secretary of the defendant C‘ompany " @o., LD -
o the E‘{ecut]ve Engineer of the Munw]pahty, and " N
. omlttmg formal parts, is as follows :— = . - . MonioraL
: - CORPORATION -

“ACqU.ISlthll of Company 1 property Armeman Lane, Fort ‘ : or THE CrTY...

-~ WiTE reference to the interview . our - Engineer Mr. Vakde had with’ you,'\ or BOMDAY:;‘.

I havethe honoyr to stato that the Company is w1111n0' to accept without pre-
-judice the sum of Rs. 1,45,517, inclusive of 15 per ‘cent. for compulsory ac-;
. qmsxtlon and cost of the chimney.. The amount will be sub]ect to déductions .
_of the capxtahzcd dues to the Collector and*of the easements of .the neigh-
. bouring properties if any."” i ‘ . R
‘The acceptance of the Mumclpal Oomm1ss1oner 1s as ’
follows — .. v ' '
“Dlscuesmn with B. E. Compared figures with the ougmal estlmate 1

approve of* the case being settled on’ the conditions stated in the last letter :
4ixom the Fort Press Company for Rs. 1, 45517."

-8, The plamtlﬁs allege in para. 18 of the plalnt that
these documents amount to a contract between the
plamtlffe and the defendants, “that the defendants
-shall not claim a sum more than Rs. ,1,45,517 as com-
‘pensation for ‘their said premises in-the said land
acquisition proceedings, and that the plaintiffs shall -
pay to the defendants that amount for compensation

~-only, Whatever award is made in the said proceedings,
and that the plaintiffs shall pay the said amount to the
defendants even if the award awards a less sum for
compens'ttlon The trial J udge- has accepted this
+view, and has granted consequential deolaratory relief,
- but has not granted any injunction.

A

4. T should explain that the Words ¢ W1thout pre- :
Judlce ” in the letter of the 12th September 1917 were
withdrawn before the Collector on the 14th September-

and ‘may be disregarded : and that the 1'eference to the
«cost of the chimney is made aclear from previous corres-
pondenee and may also be disregarded. The reference to
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L 1919, « deductmm .of the easements ” 1efe1s to the facb that
”m any adjoining owner who could establish an easement
"o, LTD » *‘over the property would, under the Land Acqmsmon .
S Act, be entltled to be paid an appropriate sum “out -of:
; Mmucms_n the - total oompensatwn for the property. It ‘would'
 Gomronamon appear, however, from " the ‘Collector’s- notes. that all -
__or Bompav. : claims but one have been disposed of and t}nt in'that.
| ' one case the adgommg owner -would prefer- to- retaim
thS eqsement of light rather than be compensated for~
its loss. ‘The “15 per ‘cent. for compulsory dcquisition’”
- refers to the amount payable under that headmg, by -
, wrtue of section 23 (2) and~ section 15- of the Tand
Acquisition Act. The 1eference “E.E.” in the memo- -
of the Munmlpal Commlssmnel is to the Txecutlve :
“Engineer. . . . ‘ S e ,
B, At the Meetma befme the Go]lectm on. the 14th_;
E September 1917, both. parties were represented, and the-
Collector’s notes shew that the solicitor for the Muniei--
“pality.put in as Bxhibit C the above letfer of the12th’.
- September “ shewing that the Company has- agleed to-
*receive Rs. 1,45,517 inclusive of the 15 per cent.- for'.;
~compulsory acquisitton and the easement .'claim  if’ -
~ any by the holder of adjoining properties.” Mr' Vakde: -
+ (the Company’s Enﬂlneel) explains that" the term’ .
- ““without prejudice’. occurring in the letter has no- -
-longer any force as the Municipality has accepted the-
© proposal’” At that point, therefore, the partiesWoixld B
seem to have been in comyplete agreement. ~The - Com-,-
pany at any rate thought so, as their resolution of 29nd;'
. September speaks of the amount of Rs. 145,517 havmg g
been “ fixed ” in accordance with-an 'ulangememt made-
by their Engineer with the Dxecutlve Engineer .and
“that “an official letter was written on the 12th Septem-v{'
~ ber to the lixecutive Engineer conveymg acceptahce?:
of the said offer on behalf of the Company. The same-
- is heleby noted.”
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6 It was not tlll the 23rd. October that the Oompanyk '

by its sohcltors sent the followmg letter of Wlth-

Ammwali—m o

“ - L

“Re Acqulsltlon of the propelt) of the I‘mt Press Gompany Ltd., sxtuate o

at Armeman Lane.
——r

Wl’rn reference to the letter, dated the 12th Septeml)el rlast from - the-

_Secretm N4 of our client the Fort Press Company lelted to you, we are jn-

1019,

~“ForT PRES
3.

Co LTD

Tm:
MONICIPAT

", CORPORATI(

'structed by our clients-to withdraw on - their behfﬂf the offer ma(‘e‘by them in .
that letter for .the sale to the Mumcxpaht) of . their property sitnate at

Armemm Lane at Rs. 1,45,517 and ﬂccoxdmtrly beg to do 50 hereby "

L 4

I regald this letter as very ma’rerlal in consulermb

What view of the matter the Company teok at the: time

z,as oppoqed to ‘the various contentions ‘whicli tLelr'

.ncounsel have since put forward

7. Meanvwhile, .one otner m(,etlng before. the Collect- "

or-had been held - -on the 10th October and further:

“meetings were her on the 3lst Oct0b01 22nd and 29th
o November and 17th December, 1pparent1y without

- formal 1'epudmt10n by the. Gompany of the allefredﬁ :

"agreemen’e At themeeting, however, before the Collegt-

“ or of the.29th J anuary 1918,, the. Company was repre-

- sented by counsel and eontended that ne agreement had -

' been arrived at : and that even if there had been, tlvat.
" was not the proper placg to decide that matter ; 3 ‘and

- that they were entitled to lead evidence "as to. value. -
* They also on the same day made a formal claim for .
“Rs. 5,71, 660 as compensation, and ob]ected to the mea- -
- surement made under section 8 of the Act. "Thereupon, ’

~-after-some discussion, the proceedln s were u(]_JOHl‘llGd

by the Collector.

-+ 80.0n the 12th March 1918 the present suit was in-
;vstlt\.ted by the Munlclpahty. It will be noucd_ that in
© para. 12 of the written statement, the defendants plead-
“ ed that the agreement, if any, “ is void and of no-effect.

“Neither party is boand by such an’agreement.” “As to

or THE - Cr1

. OF-BompaY
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“this, the Ie'uned tmal J udge in deahng Wlth the 1ssues,

gays :—

. “ It Wlll be noted that the defendamq o longer contended that 1f there ‘

" was an agreement it was vmd or that the agreement set up by the plamtlf

JORPORATION

F ToE C1TY

ho) BoMBAY.

was an.agreement for the sale of the property in question.”

"9, .Out of the eight issues raised at_the tnal the ﬁrst :

+ six depended on whether there was an’ offer andf an..

acceptance by the plaintiffs and the defendfmts or their
duly authonzed agents. Before us, M. Desai for the

, appellants only relied on issueNo. 1. He admitted that if:

: the. Company s lette1 of the 12th' September amounted‘
to an offer, the remaining five issues Nos. 2 t0.6 (1nclu-

: swe) would be decided against him, as would also. be

issue No. 8. On this. point, T entertain no dotubt What- _

. "ever that the Company s ‘letter is an offer and not-a

‘mere invitation to make offers. The theory of an invi-

 tation is 'ho.pelessly‘ inconsistent with, amongst other
: thmgs their own. resolution of 22 September and
", their own solicitor’s letter of 23rd October. It accord-:

_ingly follows that on " this point T- entirely agree with.

the judgment of the learned ' trial Judge, and that. con-.

-sequently the defendants fail on issues Nos 1 t06

~ and No. 8.

10. . This leaves only issue No 7 vu Whether 'the'-

' Aaoreement if any was merely arrived at for the purpose
. of proceedings under the Land Acquisition Act, and, if.

80, whether such an ag1eement can be specifically
enforced by the plaintiffs againit the defendants. - Bub -

~ before dealing with this issue, I will, by ‘way of Warn~
- ing, add that one must dismiss from one’s mind the
_ practice and procedure in Engl'md under the Land
' Clauses Consolidation Act, 1845, with its ample facili-
“ties for landowners to come to binding - agleements“
. with the p1omotels both before and after notice to-treat™

has been served. To an English lawyer famlhar with

‘ that Act the questlon Whlch I have referred to couldv
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: :giraife butone answer. Bub the Land Acqmmhon Act; ﬁ

*has been- framed on such’ ‘entirely different. lines that

«it requires careful consideration before one determines.
_~what is and what is not permissible under it : and in

o partlcular -whether the object of the Indian Leglslature
* was not to keep all control in the hands of Government

“and to pxevent any financial agreements between a

_landowner. and a Tlocal authorlty being arrived dt. unless
the express consent of Government was obtained.

11 I thmk theref01e it is material to cons1de1 What,

: 'Were the respective pos1t10ns of the parties at the date

" of the agreement Under the City of Bombay Munici- ‘_

pal Act, 18‘58 (Act 1II of 1888) the Municipality have

. wide powers of acquiring land. Only: sectmn 517 was-
“wcited to us but, I think, ‘other sections are -material. '

_: Under section 61 (m) it is the duty of the Municipality
. to make adequate provision for (inter alia) the construc-

. tion and improvement of- publi¢ streets. This should

- be read with section 296 which glves wide powers to
.the Commissioner, subject to" the provisions of sec-
~ “tions 90 to 92; to acquire land for such pur poses -and to
‘dispose’ of the same. Section 87 also gives a general

“power to the Corp01ation to chuhe and hold land. In_

~ the present case, the defendants’ land ‘is required for
-+ what “is usually known as the Ohulch Gate Street
- Improvement. This as will be seen on looklng at the

plan, Exhibit H. to the plaint, involves the widening

‘4 of Church Gate Street, and the construction of a new
~ street between it and Meadows Street to relieve the
great congestlon of trafﬁc in thls locahty.

12 S'ub]ect to certain 1est1wt1ons the entire execu-

tlve power for the. purpose of carrying out the provi--

° sions of the Act vests in the Mummpal Comm1ss1oner

- (see section 64) and he enters into contracts on behalf’
" of the Corporation (see section -69).. Under section 90:
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ing the same on behalf of’ the Corpomtlon, ag if such propcrty were Jand”

“any 1and to be acqmled for the purposes of the Acfx-‘
- may be acquiréd by the Commissioner on behalf of the
Corporatmn by agreement. subject to the approval of”
In the present case, negotla

the Standing Commlttee

~tions for that purpose began as long ago as Auoust 1916,

“but no agreement was arrived ab.

13. Sectlon 91 ) I Wlll quote in full v17 e

’ “(1) Whenevex the Commlwonm is una

'820,‘1 g INDIAN LA"W REPORTS [VOL XLIV.::

le to acqulre any 1mmoveable

pmporty under th° last precedlmr section by agreement, Government may, i
made with*the.

; their d1scret10n, upon the” apphcatlon of" the Commls%onel
. approval of the Standing Gomrmttee grder proceedings to be taken for acqmr«

‘noeded forapubhc purpose,, W1th1n the méaning of the Land Acquxsltlon

(f

Act 1870 "

[Thls 1eferenco is now to the Tand Acqmsmon Act ‘
That such an apph—»
cation was: made by the Commlssmner is pleaded in-

1894, ¢ see that Aot section 2 3) 1.

para; 3 of the’ pla,mt aﬁl not denied in the written
: smtement : - -

Srlb-secmon (2) of c3ec’o1on 91 of the Clty of Bombay :

Municipal Act 1s as follows :— -

"% The :f'nount of compensatlon awarded and '111 other charges mcuned in ’
the acquisition of such property shall, subject to all other provisions of this
" Act, be forthwith paid by the COIl'lﬂllelOllel and thereupon the: said property E

: shall vest in the (,orpm ation.”

-

o

ThlS sub- section does not s*xy whether the Commls- ’
* sioner is to pay this'sum to the Collector or to the land-
- owner dlreot but if the latter, it varies section 31 of the
- Land Acquisition Act under which the Collector. is- the -
‘person to- pay the compensation, and in any event "it’

" -would seem to vary section 16 of that, Act which: pro-'

vides for'the land vesting 'tbsolutely -in Government

free from all 1ncumbrances. .

14 “Section 92 gives power to dlspose of property.'_“‘
The "

Sectlon 517 (h) gives wide powers to compromise. -
ﬁnancml prowsmns W111 be found in Ohapters VII

.

.,

~
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,,and VIII Secblon 111 provxdes f01 the estabhshment
‘}of a mumclpal fund, ‘and’ section 139 for certam taxes
to be levwd by the 001‘pommon o :

15 I thlnk I have now stated enough to show that |

!bhe Bombay Munlclp%hty have. wide mdepehdent
;.powels as mdeed one would expect.in a Cmpomtlon of

~their 1mp01bance and that the intervention of Govern-.

" ment is only necessary ‘to enforce an acquisition,. and
-even then it is the Mumclpahby Whlch pays and the
;Mumcxpahty which gets the land. -

.o 18, Tummg next to the Land Acqmsﬁuon Acb 189—:{
Citis fmmally the Government which acquires the land -
{see sections 6 (3) and 7] and’ it vegts in them (see
sectlon 16). Fmthel, althourrh the land is acquued at

- the expense of the Municipality (see section 10), still 1t "

is the Oollecbm who pays: the compensatlon dlrectly
‘(see section 31). As I have already indicated, the above
“provisions are or may be modified in the present case,
. having regard to section 91 of the City - of- Bombay
“Municipal Act. Then under séction 11 of the Land

* o vge

- Acquisition Act, it-is the Collector. who has to deter-

" mine, in'the first instance, the amount of compensatlon '

Whlch in his opinion should be allowed for the -land.
Further he has to apportlon the compensatlon between
_the vamous persons entitled [see section 11 (3) ] unless -
they agaee -amongst themselves as- to how this shall be
~effected in which case he accepts such agreement (see
-gection 29) He also may have power to make arrange- -
anents W1t11 landowners-[see sectlon 31 (3) and (4)]

"~ 17. Even when the Collector has made his awar‘d,“

sthat- 1s' not final. ‘It only amounts to an offer by .

“Government (see sectlon 31 and. Eera v. The Secretary
‘of State®). "If that offer is not accepted, any person

~dnterested may require the matter to be wfemed to the

(1) (1902) 30 Cal 36 (1900)32 Cal. 605,

- 1919, '
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1919, Court (see section 18). But ‘the 100al authonty is not;;
, ;—_""" ‘entitled to demand this reference [see section 50,(2) J: .
- Forr PreEss

Co;, Lro. and if the apphcant has made a claim to compensatlon :

Vs ,i"’HE " -the amount awarded to him by the ‘Court is’ noﬁ to{-'
MuNICIPAT, exceed the amount "so claimed or be less than the .

gg":gg“gig amount awarded by the Collector (see section 25).
oF Bomnay. Fmther there is a Very important power given- by

- -section 48 to Government "to withdraw from the-

/ acqms1t1on of any land of which possessmn has not been.
taken sub]ect to paymg compensation fo1 any dam»fl
_ages thereby caused [see section 48 (2) 1. - B

' 18. The appellants say that this section 48’ enables f
Governmenb to withdraw from the compulsory acqms1——;
- tion altogethel,.should they ﬁnd the "award too ex-"
pensive, and provided of course ‘possession. has’ notp:
been taken. They" further rely on this sectlon as.
shewmg a want of. mutuahty in. the allerred aglee-‘
-ment.. ’ : . :

 19. Under these cncumstance% I thmk that at the,

- date of the agreement in questlon the posmon of the:
~parties was -as follows: Thé defendwnts had to part
 with their land having regard to the. Govemment‘

" Notification of 28rd’ July 1917 for compaulsor. y acqmsl—’f
~ tion. The: Munlmpahty was to get the land and also to -
payfor it. The only questions were the amount ‘of
compensation, and the .positions of third ~.pa1t1es
Possibly an ordinary agreement for. sale could have
* been arrived at, and the Govelnmenb Notification with- :
‘drawn qua that land. But then the Mumclpahty'
- would not have got the benefit of the Land- ACQU.ISlthIL
Act and the clean title ’rhereby obtained free from all-
incumbrances. - It Would therefore, seem reason‘tble"
fmmabusmess point of view for the: parties - to " com——",
plete the transactmn thmugh the medium of the Act”
-and in that way deal with -the claims of third paltles N
“but that thls method of completlon should not as

S



, between the Mumclpaht) “and thf‘ Compfmv aﬂect the -
§ ﬁgures agreed on. Otherwise Why trouble to agreé the’

}ZVOL XLIV.] " BOMBAY SERIES. 93_"823

{fﬁfrules a, all ? R

5

2() What then is the effect of the \Mé'en;enﬁ? Ac-
-icordmg to the present contention of the defendante
“the agreement means “nothing. It ix a nullity. - So,

,.'also are the five resolutions of the Cmnpany dated the

: lst June, 14th July, 31st August 7th and 22nd eptem-,
- ber 1917 This contention seems to me whol ly in---

consastent not only with their own solicitors’ letter of
the 23rd October 1917 but ‘also with the desire of the

: law to give such business. efﬁmov to - business tr mnsac-
tions, as both parties must have intended it should
~have.. Thus in_The Moor coc/.“) Lord, J_ust;ce Bowe_n»

., ’szud dS follows I s

.

“ The 1mphcat10n whlch the law dm\w Jfrom - what must” ohjously” have”

,gbeen the- intention of the parties, the- kuw dli\\\b with the objact of giving

" efficacy, to the trafsaction and plevenmw such a failure of consideration as:

\cannot have been within the contemplatmn of either side ;»and I believe-~ -if

k one were {0 take all the cases, and theve are many, of nnphe([ warranties er-

; covenants in law, it will be found that in all of them the law is raising an 1m-
- plication from the presumed infention of the parties w ith the gbject of &,wm«f
. 1o the transaction such efficacy as both pftrtxes must- have intended that at all

events it should have. In business transactions suclt as this, what the law "
demes to effect by the unphcatxc)n is to gn ¢ such business eﬁica(y to the-trans-
actlon as must have been intended at all events by both parties'who are busi-
ness mien ; not to impose on one side all the perils of the transaction, or to

emancipate,one side from all the chances of failure, but to make each party

promise in law as much, 4t. all cvents, as it must have been in the contenipla-
tion of ‘both p'ntxes that he should be responsible: for in zespnct of those pculs

v

or chances - : ‘ -

21, If then the afrreement was not a nulhty, it seems
to me that it ‘was. either (,1) an agreement to make

“mutual admissions ag to value, but that nevertheless
* the Municipality should give and the Company should

Aaccept Wlntever sum the Collectm or the Court might

ST @ (1889) 11 P. D. 64 at p. 68,
1‘IL81L*4 :

1919~

o e
Forr Priss

"~ Co., Lrp.

.

.. Tar
MUNICIPAL,
CorronaTion
oF Tue Crry’ .
“or BoMpay:



19197

6ue-PRESS

Oo LTD
THE

§

\lU\ICIPAL N

OORPOMTIO\I
or THE (1TY

oF Boupav. .

824 INDIAN LAW REPORTS [VOL XLIV.

feventually a,wald or else it was (2) an agreement.
“definitely - fixing the compensamon as between the
- parties themselves whatever sum ‘may . ultimately be .
" “awarded by the Collector and with an- obligation on,
“either party.to tefund any excess Or make good any
__deﬁelency as the case might be. “In my ]udﬂment ‘the -
latter is the true- view. T think' the -intention of -the-
- parties was to arrive at & definite figure for better . or’

for worse : and not to lIeave the matter ‘open to the costs

~and. Llnce1ﬁa1nty of future 11t1g1t1on before the 001—‘
lector or the Cour £, - ~Apart. from the interests of pos—
sible’ third. parties, this wotld present no d1fﬁcu1ty,f

and in the present case the claim of the only third party .

‘seems to be nidinly for an easement of light.to some
. privy windows.

-22..Put, therefore, in anothel ‘way, the agreement

“amounts in effect to a sale, as'statéd in the Company g

letter of the 23rd October,-but with this special feature

~.viz., that the purchase money was to be subject to a
. ,possﬂole deduction for’ easements in favoul of a. thlrd:‘
- party, the amount of such deduction, if any,to be as-
‘ ‘certamed by the Collector or the Court under the Act. _'
. Or, again, if all this be written in full, the result isin
 substance What is pleaded in para. 18 of the plamt anc}

asked for by ‘way of declaration in players 2,3 al’ld 4.

- 23.. It was urged that the terms so pleaded as bem,:>
the effect of the agreement are not expressly stated in’
the agréement. It seems to . me, however, that these

-terms may be’ fanly implied from the; language actually’
. used and the surrounding circumstances,- -and that they
" ought to be so implied. I have already referred to

“The Moorcock("” as an illustration of an important
implication being made. I may also refer to the’ But-
terley Company, Limited v. New Hucknall C'ollzery )
Company, Limitéd®, whele 1n aleaseofa ]ower seam‘::

® (1889) 14 P. D. 64 atp 68. e [1910]A c 381
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»of coal the Court 1mphed a ‘license to cause - subs1dence

o the upper seam as otherwise about seventy per. cent.
5 - .of the coal in the Iower" seam” would have been lef’o

unworked assnming the. 01d1nary method of Workm

Wiz “the long wall system were -adopted. Thele was'
10 such express license in the lease, and the case. was{

-of the greatest im poxt‘mce in the coal mining industry

st govelned many others and lar ge Sums depended‘

~-On- whether the. 1mp1101t10n could and ouoht to be’ made

- in favour of the mining lessees. In’ the present case‘
“the 1mphmt10n we are asked to make is to plevent“

what the Oompany at one time called “an offer...for

~wmale...Rx. 1,45,517 ” being turnéd into what they now -

]

‘say isa nnlhty or altelnatlvely a non-binding adm1ss1on _

R

as to value

; 44 2u. ’I‘hen again, if one tests the matter under the‘

““Indian Comntract Act, I think we have a “contract’
within- the me‘mmg of sections 2 and 10 of the Indian

. *Gontmct Act. As 1 have already held there is here a .

proposal and an acceptance. I think there is also

', -consideration within the meaning of section 2 (@) and

~ «(e)." For instance, I think there are recipr ocal promises

‘4o admit that the true value is Rs. X. This, T think,

reheves either party from the expense. of calling evi- ,'

_dence of value before: the Collector at any rate so far
- -as his opponent is _concerned. In this connection, I
may refer to section 50 (2) of the Land Acquisition Act;

sunder which the local authority “are entitled to appear

“Dbefore the Collector and adduce evidence for the pur-

_pose of d@telmlmng the amount; of compensation.

95. Ifa qmular matte1 arose in a guit for damages

_aand’ the parties agreed on the damages, the Court under -

" «Order XXIII Rule"?) would. record such agreement and -

 pass a decree for damages in accordance with the

;agleement a111ved at. No doubt the. Oollectm is not a.':

1919,

Forr Pross
- Co., Lrp.: .

v 0.

THE
’\IUNIOIPAL
(lORPORATION

-oF THE CI7e, .
- oF BoMBAY. .



86 INDTAN LAW REPORTS [VOL XLIV,_

: 'f 19;'9;

Fox'r ParESS.

“ Comt ” but on any appeal from him to’ thls ngha
Court, the provisions of the Civil Pr ocedure Code would‘
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* Land Acqu1S1t1on Act). Consequently, it seéms to me,
* that if this agreement had been made- after the award"
of the Collector and after a reference made to the Court.

- under section 18, it might have been open to the Muni--

‘cipality to apply that the Court should record the-
agleement and - act upon - it in- accordance with-
~Order XX1X, Rule 3, provided of course the. mteleqts of”
the other parties were not prejudicially affected. “What.
“real difference in. principle* is there then between such.
.an agreement after the award and: one before it ?- No-
doubt; when the Collector makes his award, that fixes..
‘the minimum, though not the maximum under the Act.
‘But that seems to me only a matter of deglee ,

26 “As regards: the con mderatlon so far as the Mun1-~:
cipality is concerned, I sée nothing unlawful in What |
they have agreed to dp. It did- occur to .me: Whether '
if the award was less than the sum agreed on; it Woul&
“be ulira vires for the ‘Municipality to pay more” than.
" the sum which the Officer appointed by the Act’ had.
fixed as the appropriate sum payable under that Aect.:
But havmg regard io the wide powers of the -Munici-—
pahtv which 1 have referred to, it seems to me ‘that.
‘this point cannot fairly be mamtamed Under ‘sec—"
tlon 91 (2) the direction to pay the © oompensatmn

_ awarded” is to be © subject to all other provisions of this-

Act” and T-think this preserves (inter alia) the - ‘power-.
to compmmlse given by section 517. Be that as it may,..
the Oompany gave up in the - Court below 1ts ‘conten--

. tion that-the agreement was - void :-and I see no express- g

allegation that this agreement was ulira vires the

"Municipality. It seems to me, therefore, that in’ any ;
- event, the point is not open to them now.

5 : 27, Under the’ above clr(,umstances I thmk the@'i
agleement here was for a ]awful cons1derat1on and for:* :
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a lawful 0b3ect and Was consequently a- « contract”
within the meaning of sectlon 10 of the Indian . Con—
ﬁﬁ}utlacb Act provided it was enfo1 ceable at law, :

98, Now putting aS1de for a moment the questloni‘

;~0f spemﬁc relief, why should | not this agreeme‘nt Aif

' necessary, be enforced inliw by damages? If for in-

“starice the defendants proceed as they did, on the 29th

. J anuary I918 and in defiance of this agreement insist S
“on a claim for some five and . three-quarter lacs, and 1fy
they eventually succeed inghat claim, why should not,

the Mummpahty be entitled to claim from them the
v dlﬁelence between the compensation-actually awarded

.and the amount which the defendants agreed Wlth.
.them to accept I recognize that such an award might .

be due to othel causes than the increased claim, but I
"Wlu agsume a case, Whele it “would be due to such a

-claim. I qu1te agree with the learned trial Judge that -
_'vbhe questlon at the present moment is premature, be--
-canse until the amount is finally fixed by the Collector

«or. the Court under the Land Acquisition Act, the

- actu fml damages (1f any) cannot be ascertained. But there -
is no difficulty in testing the matter now in-that way
in principle. It seems to me, therefore, that. damages.

~would in cetﬁun events be obtainable by the Munici-
xpahty, and s1mxla11y, if the award was less than the

sum agreed on, I think the defendants mlght ‘recolv}er’

“the dlfference from the Municipality. It seems to me,
“therefore, that this. contract is enforceable at law,
namely, in damages. : :
.29, It is, however, said that the power of W1thdl awal
.given by section 48 to Government might render the

wwhole ploceedlngs nugatory, and that consequently
shére is no mutuality. Counsel, . however, for the’

: Mu’ni'cipality,‘ after due consideration, ‘stated in Court

:that even if.the Government Wlthdrew, the MllnlCI-:

.,gpahty Would be obhged to pay the sum aﬂreed on. It
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their position by this admission, if that ‘was ‘not the:’
true legal position at the date of the agreement But :
even supposing that the agreement is determinable im’

| ce1ta1n event that does not necessarily. make it void.

. now.t One can, for istance, enter into-a per fectly :
“valid agreement for the sale" or. purchase of plopelty, N
-but with the proviso that the agreement should be void”

if the sanction of the High Court is not obtamed With--

_ in six months, or alternatively, if any land acqmsltmn )

notlce be issued within a spemﬁed tlme

Accordmgly, I do not. thmk that .sectlon 48 even 1f‘

: .1t applies here, prevents the agreement bemg - good‘,
" one. :

30, As 'recrerds the uﬁfepOrted ‘éase—AppeaI'(Nvo /32 of”

.- 1917—relied on by the appellants, I respectfully aglee"i
. -with' the ‘criticism’ of the learned trial Judge.” The-
. point there before the Court was entirely different’

and the obselvatlons quoted are obifer. The - case is,.
/I think, of no real assistance’in the present dispute. - -

31. The next and last peint brings us to-the ectﬁal’i

© telief which the learned Judge has granted, namely,
."the declaratory relief set out  in- the decree under-

appeal. In onesense I think that the precise relief to:

" be glanted at the present moment—apart of course fr om
the first declaration as to the existence of an agree-: -

ment—is a matter of small importance.- I should "

~ imagine that any tribunal requu'ed to assess a money
value, would 1ead11y accept the sum ‘arrived.at by the-
. parties dfter a year’s hard bargaining. I should have:

thought also that it would be open to the Collector to-
say that, in view of the agreement arrived at and the- -

_ adinission thereby -made, he would decline to allow- -
~ the parties to adduce ev1dence in contradlctlon of-that. -
L admlssmn at ¢ 'my rate unless they could ﬁrst show that:
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. they had been mlsled by fraud or by some very extra-'
- ordinary circuistances.. But there is not a hint in the '
ploceedmgs as to anything of that sort. ‘Nor, indeed,; is
there any explanation offered of the Oompany s start—f ‘
ling-claim for nearly 5% lacs as against the ‘previous

- .agreement for under-1} lacs. Supposing, therefore,
“that no further. declaratory relief is granted, the proba-
bilities would" seem to be that the Collector would
base his: award on the figures of the agreement, and

that if any appeal was brought by the defendants from

~-that award, it would be unlikely to succeed. But that

Lisa matter of speculatlon On the whole, therefore, I

' thmk it'is right to provide for contmrren(nes however
remote, and to define clearly the views of the Court as

- to what the rights of the ‘parties are under the agree- -
ment: ‘In that view of the case, I think the declaratory

- relief is substantially correct and that it is no ob]ectlon
. that substantive relief is.not also given (see Dyson. V.

Attorney-Generat®, and Specific - Relief Act, ~sec-

jtio'n49) L,

o382 But to avoid any mlsunderstandmg, T wish to '
‘say that the décree of the Court ‘must not-be under stood -

~.as interfering in ‘any way with the Collector. We are
“merely determining. Whethef there was an agreement,
and what are the rights of the parties under it. It is
- for the Oollector to decide in his own way what the

true compensatlon is and to be complete master of the
,ploceedmgs before him. Tn this connection, it may be

noticed that Mr. Justice Macleod expressly. declined to
grant an injunction, and I respectfully agreec with the
view he took in respect of that. Consequently, I.think
that we are not really infringing that very salutary

- general prmcxple that Whele the Legislature has.provid- .

ed a special tribunal for. detemnmg a particular dis-

. pute, the parties shall resort to that. tribunal and not

® [1911]1 K. B. 410°at p. 417 5 [1912].1 Ch. 158 at p. 166. -
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br;mg the matte1 to the H1gh 0011113, at any rate untll

_the-tribunal demgnated by the Legislature has given

its decision- (see Grand Junction Waterworks (]om-
pany V. Hampton Urban O’ozmczlm)

33 I thlnk however, that the decree as eventually ’

‘(lmwn up issopen. to possible mlsconstruomon as to the
-intention of -this Court not to interfere with the
- proceedmgs before " the Collector. 1 think, therefore,

- that the last three declaratlon& should be varled and run ‘
. as follows = '

Lo And this Comt doth further declare that upon the true oonstmchou of the!‘
said agreement (\:*ld ‘a8 betiveen the parties thereto,- (a) the defendants are not’
entitled to c]alm in the proceedings before the Collector under the Land Acquisi-

- tion ‘Act any sum for compenmnon other than Rs. 1,45,517 or to pxoceed in
" the said ploceedmgs on any other footing,” and - (b) the defendants -are not.
ent1tled to any cox npﬂnsatlon in the said Land Acqulsmon pr ocendmgs beyond

Rs. 14 5,517 wftex_ allowmg thereout for deductions of ~the capitalized dues

" to the Collector and of the easements of the neighbouring pr opertlos if any,
.. and (¢) that if the Gollector awards as gompensation a'sum.more or less” than
- Rs.1,45,517 the excess or deficiency will have 10 be adjudted as- between the

plaintiffs and defendants on the basis of the figures -and terms agreed upon‘m .
the said contract and the sam found due as the result of such adjastment wxll ’

have to be paid or m"tde good to the defemlants or the plamtlffa as’ the - cxse

may be.” T

The rest of the clecree should stand I have .su"gest-
ec the variation of ‘the original- wording - of .the- third
deolaramon as I am not satisfied tha,t it -is nmthmatlo— :
'ally correct in all contlngenmes, e. g., if the value of

-the easement varies Wlth the value of the defendants :
"pronerby

’

3¢, In the 1'esult, Iam of opinion that the demsmng
of ulle le‘trned trial Judgeis right and, in the view I-
take and subject to the formal- vaviations I have men--

) t1oned this appeal should be (hqlmssed with costs:

83, 1In conclusion I would add by way of Warnmg‘r
that tlm case seems to me an. e‘ccepulonal one, and that

) [1898] 2 Ch. 331 at P 345..
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_m my oplmon 11; must not be mken as’ encouragmg the -
gpalmes to comé’ to’ the High Court over disputes in.-

nnttels pendmg -before the Collector tunder this Act.

“Nor do I'see- any adequate reason why the  Collector

5hould necessamly ad]ourn this pxoceedmv pending

snch a High Comt sult No doubt he has done SO Anc

Sthe plGSbllu case out of cour tesy, but one can. 1ma<r1ne

“.cases .where important works might be thereby delayed»g

to the gréat detriment of the general pubhc «

HEATON J. :—1 need not 1emp1tulate the facts which

-aré fully stated inmy learned. brother’s ]udfrment Two
»explanatlons are poss1ble to account for the real mean-

ing and intent of the acts of the parties. The first is-

‘ - that accepted by my Lord the Chief Justice who heard

-the case, and by my brother ’\Imten that there was a

bmdlnfr contract. The second is that the parties agreed

a8 to the value of the property and left everything else

~.to be dealt with, by the award of the Acquiring Officer.
“In other ‘words that there was mnot a contract, but
. merely a mutual admlssmn of the value of the property.

My ‘mind inclines to .this latter view. But I do not:

press it. - If the fmmer view is accepted, then I think
xeverytlnn g stated in the ]udoment of my brother Marten
‘follows. - I, therefore, assent to the dismissal of the
appeal with the suggested mochﬁcatlons 1n the declara-.
tions, and with costs. :

Attomeys for the appellants TM(essrs Crw Jw Blunt |

11(9' C‘m oe.

Attorneys for the respondents: Méssrs. Crawford,
Bayley § Co. |

¢. G..N.
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