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But as no mstalment of punmpm has been p‘ud the»‘ :
plamhff is’ entitled to 2 per ‘cent. per mensem on. -

_ Rs._4 550 due in J anualy

-Decree, therefore for the pummﬂi for-Rs. 900 1nterest

,at 2 per cent. per mensem on Rs. 4,500 from the 10th of
January 1919 till ]udgment Costs and mterest o -

judgment at 6 per cent.
Sohmtors for the plamtlﬂs Messrs. Khambatta (5 Co. -~
The defendant dld not appear
Decfee ctcgoé*dingly."
G G N ‘

ORIGINAL CIVIL. .

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Jus't.,ice Heaton.

31\’RAJ BALOO SPINi\*ING AND WEAVING-CO Lrp:, PETITIONERS AND ‘
APPELLANTS 0. CHAMPSEY BHARA & Co., RESPONDENTR.®

Award«—Petztzon to set aszde an award—Error of law patent on the face of .
the award—Coniract of sale -and purchase of cotton—The Bombay Cpttor: ..
" Trade Association, Rules 13 and 52—Secller commiiting breach of contract
cannot claim damages against buyer—Arbitrators have no jurisdiction” o~
" award damages to defaulting seller —-Illegalzt y of the award. ’

_ The respondents agreed tosell to the appellunts 200 bales of cotton of .
specified sample under two contracts which were subject to the Rules and:
Regulations of the Bombay Cotton Trade Association, Ltd. The respondents-
tendered cotton against the said contracts, and on surveys being held at the

. instance of the appellants the arbitrators 1€ld that the “cotton tendered was:

inferior in quahty and gave allowance of Ra. 10-8-0 per candy. The qrbltra-
'for s award was confirmed on appeal by the Appeal Committee. Rule 52 of*

- the Association provided that if the final award for infer'ority of quality be in: -

excess of Rs. b per candy, ‘* the buyer shall have the option either to take the-

" cotton at the allowance fixed by the arbitrators or the Appeal Commxttee, or

“upon glvmg notice in writting to the seller and origmal tenderer to refuse ther

® Appeal No. 29 of 1919:
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o

same, in which latter case he may either buy in the market at a reasonable 1919.
_yate on account, risk and experse of the seller, or invoice it buck to the seller - -
at the market rate of the day upon which' the ﬁnal award - shall have been - Jivray -
made”. The appellants accordingly gave the respondents notice that they ‘ Sg‘:&?ﬁq :

refnsed the cotton tendered, but did not exercise either of the options.men- &

tioned in the rule as the market had considerably fallen. The respondents, - WEAVR\G
_thereupon claiméd Rs. 25,600, being the difference between - the contract rate ‘ Co.’
* and the market rate when the cotton was rejected. The appellants repudiated Cr AﬁPSEY
<their liability as the breach was committed by the. respondents. , The ~~ BmARA .
_respondents proposed to the appellants that the matter should be referred to the & CO' . "
- arbitration of the Association under Rule 13. The appellants lprotested that |
. the matter could not be referred to arbitration, and in spite of this protest the °
- Association appointed two arbitrators under the rules to decide the claim
" preferred. by the respondents.” The appellants submitted their ‘contentions in
" writing to the arbitrators who, however, awarded the respondents’ claim on’
‘tite contracts-and directed the appellants to pay Rs. 25,000 to the respondents
Tlxe award was confirmed by the Appeal Board. = The appellants thereupon
filed a “petition to set aside the award contending that the arbitrators had no
" jurisdiction in the matter as the matter was not referable to arbitration under,
" Rule 13 and that accordingly there was au error of law patent on. the face
- of the award. The trial Judge dismissed the applicatlon holding that there ™
» was no error of law patent on the. facé of the award, and that the error it
any was latent Wlnch eould not vitiate the award. ‘On appe.xl ‘

Held, reversmg the decision of the trial Jadge, (1) that the award of the
arbitr ators was based upon the erroneous construction of the terms ‘of the
contl acts and Rule 52 of the Rules of the Assoclatlon H : i

(2) that npon the proper constructxon of Rule 52 the buyer would ‘not be’
liable  pay any sum of money" as damages or compensation to-the seller
- after he has-rightly rejected the cotton tendered, there being no compulsxon
upon him to invoice the cotton bacl\ to the seller if the market had fallen ;

(3) that the liability imposed on the appellants by the arbltrators in splte of .
the breach committed by the respondents was opposed to the general provisions
of the Contract Act and to the Common Law

(4) that the award should be set asule as there was an error of lmv patent
on the face of it. :

‘ Landauer v. Asser®, referréd to. .

AppEAL from the ‘decision' of Pratt J. dismissing ‘
petition to set aside an award, '

@ [1905] 2 K. B. 184.
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‘The appellants, the Jivraj Baloo Spinning & Weaving
Co., Ltd., the petitioners in the trial Court entered into
two contracts with the 1'espondents Mes'%r Ohampsey
Bhara & Co., a firm of commission agents, to purchase:

~ under each of the said contracts 100 bales of New

Machine Ginned Fglly Good Mundra Cotton. The
ﬁrst contract which was negotiated through a broker
was dated 17th Aungust 1918 and was in the following -

form :—

'Bmkex Thakkar Sunderdas V. Ranchhoddas.
Sellers——Sha Champsey Bhara & Co.
* Buyers—The Jivraj Baloo Spinning & Weavmg ‘Co., Ltd. -

To wit :* We have agreed to purchase from you new cotton of the crop of

" Bamvat year 1974 class Mundra Machine Ginhed Fully Good Good Staple

pucea bales of 100 in wor. ds one hundred the rate of -which per candy one is

‘Rs.- 905 in.words nine hundred ahd five;. the period for which is from 1st

October to 25th November 1918.  According to the Rules and Regulations of
the Bombay Cotton Association, the contract cannot be cancelled for any cause

- whatever. Measurement according to 27 tons per 100 bales.. On these terms

we are to carry it out. Samvat 1974, Shravan Sud 10th, Saturday.
: Brokerage 3 per cent. f;'\om the seller. -
Terms——-MiIl terms. | ) ‘ ) ‘
The Jivraj Baloo Spiﬁning & Weaving Co. -
(8d) A.G.LALJI & G,
- L Agents. .

The second contract, dated 4th %eptember 1918 was .
also negotiated through a broker,and was in the form. ~
of a Memo. of Sale, as following :— -

!

From
,+ - Abhechand Pitamba;, ’
u _ Cotton Brokers
Messrs Champsey Bhara & Co.

* We have this day sold by your order and " for your account subject to the

_ Rules and Regulations of the Bombay Cotton Trade Association, Lid. .
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To Messrs., The Jivraj Baloo Spinning & Weaving Mills Co " Ltd. (100) 1919
_one ‘hundred only bales of New Machine .Ginned Iiundra Cotton at Rs. 950. ————
'”@el" candy delivered in Bombay, fully pressel and lashed with hoops. g %ZE;: ‘
Delivery from_ 1st to 25th November 1918. Sr “gma
“Classification Fully Good Good Staple. W’é‘:)"!m
Measurement 27 tons per 100 bales. Lo
S - _ CHamrsey

‘Contract not to be cancelled. Brara
: ¢ &Co.

In DJO of 100 bales each.

Brokerage % per cenf. paid by the seller.’

'.l‘erms Mill. ' ) 7 ‘ .

Buyer's signeture. Per pro Jivraj B:aloo Spilming & Weaﬁné cé;‘, Ltd.

_(5d) A. J. LALJI & Co.,
: " Agents.

" On 6th November . 1918, the. respondents, Messrs.
' Champsey Bhara & Co. sent to the petitioners a delivery
order comprising 100 bales and bearing No. 27 in
- respect of the second contract, dated 4th September 1918.
‘A gurvey was held on the cotton compmsed in the said
delivery order on 1lth’ of November 1918 and the
“arbitrators made an award giving an allowance of
Rs. 10-8 per candy. The award was confirmed on appeal
~ by the Appeal Committee on the 18th November 1918. -

On the 19th November 1918, the respondents sent to
“the petitioners a delivery order comprising 100 bales
in respect of the first contract, dated 17th Auorust 1918
and on a survey being held on the cotton comprlsed in
the order the arbitrators made an award giving an
allowance of Rs. 10-8 per candy \ :

The award for 1nferiority of quality ‘being in excess

- of Rs. 10 per candy, the petitionerdcontended that the
" tender of cotton to them was not a valid tender under -

the contiacts-and that by virtue of provisions of Rule 52
of the Rules of the Bombay Cotton Trade Association
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*

.' the petitioners became entltled to re]ect the goods. The '

petitioners wrote to the respondents that in conse-

- quenceofthebreach commltted by the latter they re]ecte(i
*the cotton ten dered

- Rule 52 of the Rules of the Bombay Cotton Trade~

) Aseocntmn Lid,, provuied as follows —

“ 52—If the final award- for mfenonty of quahty be in excess of Bs. 5 per

_candy (unless as provided for.in the exception mentioned below), or if the lot

tendered be found to be a full grade below the quality contracted for, or- to-
be fraudulently packed or damaged, the buyer shall have the option either to-
* take the cotton at the allowance fixed by the arbitrators or the Appeal Com-
mittee, or upon giving notice in: wmtmg to the seller and orlgmal tenderer to-

-, refuse the same, in which latter case he may either buy in the market at a,
' reasonable rate on account, risk and expense of the seller, orimvoice it

back to the seller at the market rate of the day upon which the final award”

-shall have been made; provided always that in the event of the buyer e,x_erqisé’

ing the option of buying in the-market, he shall do so not later than the *day
following that on which arbitration and (or) appeal (if any) is ﬁnally disposed
of, and shall intimate his purchase to his immediate seller and to the orlgmalr
tenderer within 24 hours of such purchase. In the event of the buyer exercis-
ing his option of invoicing the cotton back to the seller at. the market rate-

- of the day upon which the final award has been made, he shall notify his-

_immediate seller and the original tenderer within 24 hours’ of the arbltratlon B
and (or) appeal (if any) bemg finally dxsposed of.

The term ** Full Grade ™ shall be understood to mean the dlﬂ:'erence betweem .

“fine” and “ fully good " and other similar dxfterences

If, ho\vever, when a lot of cotton is tendered under jaitha terms before ‘the:

“due date of the contract, the quality of the cotton’ should be objected to by

".the buyer, the seller shall be allowed to withdraw the tender and make a new
‘tender within the contract time, provided no arbitration has been held on the- -
cotton ; but no withdrawal of any tender shall be allowed after an - arbitration -
has been held. Cotton tendered by a Railway Receipt shall not be withdrawa:
except in the case of cotton not arriving within the time stipulated in the

" contract, in which case a ﬁesh tend(,r from the jaitha may be made on the -

due date

' Exceptzon —Where the difference between the marke.t'vx"ates for the grade-- ‘
contracted for, and for the full g'rade next below exceeds Rs. 10, the. cottonx :
must be taken by the buyer unless mora than half grade oIf ” = ‘
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: On 29th November 1918 ‘the respondents submlttedg‘

‘a bill ‘to the petitioners claiming Rs. 25,000 made

np of two sums of Rs. 12,750 and Rs. 12,250, being

calculated on the dlfference between the . contract rate

and the market rate on the date of the award “of the,v'

_arbitrators,

: they were not liable to pay any sumn of money

“The- respondents thereupon proposed on 4th Decem— |

ber 1918 that as the dispute as to their alleged claim

fell witﬂin the Rule 13 of the Association the parties
should go to arbitration. The petitioners replied that .

they were not bound to refer the-matter to 'ubltratlon.

o The followmg was the mateual portlon of Rule ]3 2

v“ 13. , A]l questions in dispute (other than that of quality) arising out of

or in relation to, contracts made subject to the Rules and Regulations of the .

‘Bombay Cotton Trade Association, Ltd., provided ,oue' of the parties ‘to the
‘contract is a member or Associate member of the Aesocxatmn, shall be referred
to the arbitration of two disinterested persons being share-holders or directors
of the Association, one to be chosen by each dlsputant H such arbitrators
“having the power to call in a thud arbm ator ' who inust also be a shar eholder
or dircctor of the Association. ’

The award made' by such arbitratois or any two of thé_ni shall be final and °

'binding on both -parties, subject only to the right of appeal to the Board
-within 15 days of the date of the arbitrators’ award on payment of Rs. 100.

.0 Coe o - o o o ]

© o 2 e e I
’ A

If eitlicr party in a dispute put to arbitration under this Rule refuses to
abide by the decision of the arbitrators and [ or Board of Directors and the
-award has to be filed in the High (/ourt he shall pay all costs in connectlorr
with the filing of the same, .

-

app01n’§eq Purshottamdas Thakardas and Vincent Alpe

At the request of the respondents the. Assocmtlon’

1919,
Jn‘muy '-

" SPINNING' .
&
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'.VI_‘he petitioners replied ',onj the 30th November 1918 N
that as the contracts were broken-by the respondents -

Buapa -
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Grantham as two albltrator dnder the 1ules to declde‘
the alleﬂed claim preferred by the respondents.

The petitioners submitted to the said arbitrators that
there was no question which ¢ould- be referred to the

“arbitrators under Rule 13 ,masmuch as on account of.

the breaches of the contracts on the part of the respond'-
ents, the.contracts came to an end and that there was

~no claim left to be preferred in law in respect of the

said contracts by.the party who had been guﬂty of the
breaches P ‘

On the 23rd December 1918 the arbltrators pubhshed.
their award directing the petitioners to pay Rs. 25 OOO

The award of the arbitrators recited the two contracts,
the rejection of cotton tendered, the reasons - for
such rejection, the claim of the respondents and the
denial of liability by the petitioners before making. the.
final order of payment against the petitioners, On thev, :
9th January 1918, the award was. conﬁrmed by the

- Appeal Board.

[

The petitioners thereupon, filed flle present petition

- to set aside the ‘award on 17th February 1919,

Parafrraphs 10 and 11 of the petition which set forth
the grounds on which the petltloners claimed relief,
ran as follows :— , ’

10. Your petitioners submit that the said award should be éet aside first

on the ground that, there was no question which was referable to the arbitrators
under the said Ruld 13 of the Rules of the Bombay Cotton Trade Association,

. Ltd., and that, therefore, they had no jurisdiction to. enter upon the alleged .

reference and make the alleged award and secondly on the ground that: there
is an obvious error of law on the face of the said award, in that the said Messrs.

- Champsey Bhara & Co. were guilty of breaches of the: said confracts. Not-
" withstanding these breaches of the said contracts the said Messrs. Chamsey

Bhara & Co.’s claim in. respect of the ‘said contracts against your petitioners -
has been allowed as ag'umt your petitioners who. were ready and mllmg to-
fulfil their part of the said- contracts,
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,11. Your petltloners therefore pray that the said award may- be set. aside

on the following grounds, viz., that your petitioners su bmit that the said arbitra-

tors acted vnthout jurisdiction in making the said award and' fhat they have
" misconducted _themselves in awarding the sald alleged claim to Messrs
Champsey Bhara & Co. .

‘Rowiji Kanji, one of the partners of the ﬁrm of
Messrs. Champsey Bhara & Co., made an afﬁdavﬂ; in
Teply on behalf of the respondents

Paragraph 7 of the said affidavit Whlch stated the
mam ground of defence ran as follows —

LN N

7. Referrmg, to the allegatlons made in paras. 10 and 11 of the said B
petition, I deny that the arbitrators acted without jurisdiction in making the -

said ‘award. [ aléo.deny that the ‘arbitrator’s misconducted themselves in

. awarding my firm’s claim. I say that the denial of my firm's claim by the
‘petitioners was a wrongPul denial. " In the whole history of the cotton trade

- -of Bombay such a claim has never been disputed or denied and has always
been recognised and paid. I also deny that there is an obvious error of law
on the face of the said award. . I also deny that it appears on the face of the
award that my firth were guilty of breaches of the said contracts. There is

no foundation whatsoever for. the said allegations. The allegation made in -

the last sentence of the said petxhon is entirely mcorrect and has no foundatlon,
or ]ustlﬁcatmn whatsoever ’

~

His Lordshlp, Pratt J. dlsmlssed the petltlon dehver-
ing thc following Judgment —

PRATT J.:—This is a pet1t1on to seb ‘Ls1de the award
~made in the arbitration under the Rules of the Bombay
* Cotron Trade Association.- ] *

Th'e respondents had made two contracts to deliver

cotton to the petitioners. The petitioners complained
that the cotton was of an inferior quality and demanded
a survey or arbitration under Rule 12. of the Rules of
_the Association. The surveyor or arbitrator found that
the quality of the cotton tendered was Rs. 10-8-0 a candy
inferior. This award was appealed against and was up-
held on appeal by the tribunal appointed under the
A ssociation’s Rules. The award so appealed against

’
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- was undel ‘Rule. 12 ﬁnal and concluswe and Rule 52

gave the petitioners the right to reject the cotton;and"

~they did so. The respondents then preferred-a claim
for damages contending that the contract should be
- settled at the market rate which was lower than the

contract rate and claiming that the difference, Rs. 25,000,
wés payable to them. The-petitioners refused to meet

" this ' claim. The. dispute was' referred- to arbitration

under Rule .13 and the arbitratqrs have awarded the
respondents  their claim.  The petitioners appealed
against the award which.was confirmed by the appellate

‘tribunal" Itis this'award, so conﬁrmed which 1s the»
subject of this pemtlon ' S

“The petltlonels went to arbitration undel protest con-
tending that there was no dispute to arbitrate upon,
and this is the first objection taken to the award. Itis
contended that there was no dispute which could form

- the subject-matter of the arbitration and that the-arbi-

trators had, thexefore no jurisdiction. There is nosub- -
stance in this.objection. The respondents’ claim- WasA
based on the contract and was for the difference-

between the :contrdet rate and the market rate. There
- was thus clearly a question in dispute arising out ofor -

in relation to the contract. Thiswas a dispute which
fell under Rule 13 of the Rules and one which the
albltratms ‘had jurisdiction to ad]uchcate upon. It
may. be an altogethier unjustifiable claim but that was-
a matter for the a1b1tmt01s to-decide. ) -
-The next ob]ectlon raised to the jurisdiction of the"
arb1brat01s is one r‘u%ed by Mr. Inverarity, in the course
of his reply, and that is that when the contract was

_broken by reason of the respondents’ defanlt the arbi-

tration clause fell with it. But the cases cited do not

support this proposition. In Smith Coney y & Barrett

V. Becker Gray & Co®, it was conceded that if the
) [1916] 2 Ch.: 86
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"Whole contract was 111ega1 by 1eason of the war the

arbltratlon clause would also be void.  In the case.of -~
Jurezdmz V. Natzonal British and Imsh Millers Insunr- g

ance . C’ompan 2, Lzmz@d“’, the Insurance Company

having repudiated the whole contract on the ground of ~
fraud were estopped from raising the arbitration clause -
as a defence to the suit on the doctrine that they -could -
not. both approbate and reprobate. There is here‘no_\ :
question of legath or estoppel. The agreement to '
mbltrate is a collateral agreement.. It does not fall-

when the main agreement is broken but in <fact the.

breach of the main agreement is one of the factors

which brings the qg1eement of the. albltmtlon into .

: opelatlon

- The next and the only other objection - taken is that
- there is an error patent on the face of the award, which '
s, therefore, liable to be set aside under the rule in

Hodgkinson .v. Fernie®, followed in Landauer v.
. Asser® and British Westinghouse Electric and Manu-
- facturing Company, Limited v. Underground RElec-
tric. Railways Company- of London, Limited®. Tt

~seems to me, however, 1mposq1b1e to impugn the award -

.on this ground for the award gives no reasons. It merely

states the dispute and then gives the arbitrators’ deci- .

sion on that dispute.. The error of law pleaded by the
_petitioners is that the arbitrators have misconstrued

Rule 52 of the Rules of the Association. This rule gives
~the buyer, in the case of a tender of inferior goods,.

when the inferiority of the quality isin excess of Rs. 5
a candy, tlre optlon of invoicing back at the market

rate. This is an optlon which was wdmlttedly not -

-exercised and ‘it is impossible that the petitioners
~could have’exercised that -option to their own detri-
zment when the market rate was less than the contract

-0 [1915] A. C. 499. . : @ {1905) 2 K.B. 184.
@ (1857)8 C. B. N. 8. 189. -8 [1912] A. C. 673
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rate. It may be that the axbltrators have Inlsconstruedf

- this rule as makmg the exercise of this option compul-"

sory. But this is only a matter for speculation. It is*
equally possible that the arbitrators have proceeded
on the terms in the contracts which provide that they

) cannot be cancelled for any cause whatever. The -arbi- .
- trators may have construed this term of the contract as.’
~ superseding the rule giving the petitionexs the right -

of. rejection and may also have erred in makmg no
“allowance for 1nfeuor1ty of quality. Again, it is also
possible that the arbitrators have overlooked the final ,
effect of the survey or award under Rule 12 and consi-
dering that tlie goods were of the contract quality have
held that they were wrongly rejected by the petitioners.. .
These seem to.exhaust the possible errors which the
arbitrators may have committed, but the very fact that
there are several errors to choose from makes it clear:
that the error is one that is latent, and not.one that is.
patent on the face of the award. The strongest of the.
cases cited is that of Landauer v. Asser® but there. the =
award “expressly and implicitly founded its conclu
sions on the terms of the contract” (p. 193) which gave. -
no warrant for these conclusions. But here it isimpos-"-
sible to trace the error. It may be an error of construcs
tion of the ruies or of the contract, or of fact as ito the
quality of the goods tendered. ‘ o

* Arbitrators are Judges of laW as well as of det:;

“and an error of law does not vitiate an award : Glmlam:
leam V. Muhammad Hussan®,

I acco: (mﬂy dismiss the pétition W1th costs an&
direct that the award shall stand ﬁ;ed R

The petltlonels aopealed

KanJa and Desai, for the appellar. ts -
® [1905] 2K.P.18L. @ (1901) L: R, 29. L. 4. 51.-



VOL. XLIV.] BOMBAY SERIES.. 791

Setalvad and Captam f01 the respondents

'ofPratt J. R R ,
- The appellantq the Ji 1vra] Baloo Spmnmo and Weav—

ing Company, Limited, filed a petition to set aside an -
award in favour of the respondents Messrs. Champsey. *
Bhara & Co., which had been made in the follovvmg

circuamstances :—

On the 17th Augst 1918 the’ 1espondents contlacted\,‘

to sell to the appellants 100 bales New Machine Ginned
Fully Good Mundra Cotton at Rs. 900 a Candy dehvery
1st October to 2ath November.

.On the 4th September 1918, a similar contmct .was

made for the sale of 100 bales at Rs. 950 a candy. Both
the said contracts were subject to the Rules and Regu-~
‘1ations of the Bombwy Cotton Trade Association,.Litd.

Agfunst flvé said contracts the respondents tendered.

‘cotton. - Surveys were held andiin each case the arbi-
trators made awards g1v1ng an allowmce of Rs. 10-8-0.
per candy. These awards were confirmed on appeal °

by the Appeal Committee. Rule 52 of the Bombay
Cotton Trade Association Rules lays down what are the -
' buyers rights’ 1f the tender 'is not approved.: If the
final award for inferiority of . quality be in excess of
Rs:5a candy the buyer shall have the 0pblon cither to

"take the cotton at the allowance fixed by the arbitrators .

. ot the Appeal Committee, or upon giving notlcc in -
writing to the seller and ongunl tendelel to 1efuse '

-the same. = ’

Accordlngly, on the 95th Novembe1 the appellants

. gave the respondents notlce that they 1efused the.cotton

tendered ' ' ~

. The. rule then prov1des tlnt if- the bu\ er refuses the

~cott011 he may either buy in the market at a reasonable
rate on account, risk and expense o‘f‘the seller or 1nvo1ce4
- ILR11-2

' .1919;
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it back *o the seller at.the market. rate of the day upon

“which the final award shall have been made. In the"

eventof the buyer e‘;ermsmg his option of invoicing the

- cotton bacL to the seller at the market rate of the day"
upon which the final award has. been made, he shall
.~ notify his immediate seller and the original tenderer
‘within twenty-four hours of the arbitration and | or
- appeal, if any, being finally disposed of.

‘The appellants did not exercise either of the options
mentioned in the rule. - The obvious reason was that
the market had’ fallen

On the 20th November the 1esp0ndents wrote’ to the
‘;ppellants clmmmg "Rs. 25,000 being the dlfference
between the contract rates and. the roomi 1ates When‘
the cotton was re]ected The ‘1ppelhnts replied on the

,30‘511 November that the contracts “were bloken and

therefore they were not llable to the respondents

*~ On the 4th December the: respondents wrote that they

proposed to refer the matter to arbitration under - -the

: prov1s10ns of Rule 13.

.The appellants replied that they were not bound: to'
1efer the matter to arbitration.: -

- At the request of the respondents the Association
‘appointed two arbitrators under the rules to- decide
the alleged claim preferred by the respondents.” The
appellants submitted their contentions to; the arbitrat-

~orsin Wlltlng, ’

"On the 23rd of Decembel the arbitrators pubhshed‘

" their aW'ud

. After rec1t1ng the . contracts above-mentioned, the

“rejection ‘of the’ cotton tendered, the claim of -the

respondents, and the demal of liability by the' appel—
lants, - the. arbltrators awarded and-directed that -the-

~ “appellants shonld ‘pay to the respondents.the sum of
“Rs. 25, 000,
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* This award was conﬁlmed by the Appeal Boald on

f%he 9th Ja anuary. The appellants theleupon‘*ﬁled x:

fdlSIl’llSSGd

In the view I take of the proper constructlon of Rulé 52,
a dlspute could only validly arise in the event of the
- buyer exercising one of the.options mentioned in the
rule. But I think that really the first two pomts are,
-involved in, the third, since, if the third cannot be"
“found in the rLppellant’s favom it would follow, that
‘there was a.dispute which it was within the ]unsdlctlon.
~«of the arbltra’rms to de01de ‘The question whether

\thele Was an, error- pfttent on the face of the award'

,;plesents many d]ﬂiculmes

The rule is cleal as laid down in Lcmdauer V. Asser“) '

} hat the Court will set asidé an award if there is an
arvor of law patent on the face of. it. It was contended

that the arb1t1at0rs havmg given no reasons for thelr '

award, the error of law which it is said they lnve

commlttedﬁs a’ matter of speculation only so tlnt it~

‘cannot be patent on the face of the award.

"-But the arbitrators have vecited the contracts which
'mclude tlie Rules of theAssociation, the 1e].ect10n of
sthe cotton tendered, and the reasons for such rejection,

“and the claim of the respondents, and it seems per fectly |

} obvuous that their award, allowing the claim made by

the respondents in -their letter of the 29th November, '

4s- based on their construction. of the provisions of .
Rule 52. -

- ®.[1905] 2 K. B. 184 at p. 191.

1919,

—_—

v - J ' 2 "
,,petltlon to ‘set aside the award. - It; was: argued before - Bacoo

the learned Judge. (1) that there was no dispute’ whigh "
~could be referred to arbitration, (2) that the “arbitrators
“had 1o ]urlbchctlon 6)) that thele was an ‘error of law
patent on the face of the award, All these 0b1ect10nsf
~were, held" to be untenable and’ the petition was

Bavoo
-~ SPINNING:
e
WEAvVING -
‘Cramesey.
. Bakna
“& Co:’
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If then itis patent that the arbltmtors have wron gly

. construed the contracts it seems on ‘the authorlty of’
‘Landauer v. Asser“) that-we-are entitled to set aside:

the award. Kennedy J. at’ p. 191, after readmg the terms

xof the award, said :—

* The reasoning of the umpire, which he puts forward in the expressmn “as-

" the parties to the contract, &c., were by the terms thereof principals. thereto,”

is, as counsel for both parties seemed to agree, far from. clear. I do not under--

. *stand how in any case the facts help Messrs. Asser. But whatevet this expxes«“:
“sion means it is, I think, qmte clear that the ‘umpire bases Dis decision that
'AMessrs Asger, the sellers, are, and Messrs. Landauer, the bl;_yers are nof:

entitled to the sum in dispute, énﬁrely upon the terms of the,contract' of”
November 3 1903 "

I think it may be said, to use the langunage of Kennedy;k

"J that the arbitrators in this case have based their-

decision, ‘that the 1espondents are. entltled to the sum

“they claim, entuel} upon the terms of the contract

Now if it is clear "that in no case under Rule 52- can’
‘the buyer be liable to pay a sum of money as damwgesg
or compensation, or whatever else it tnay be-called, to

* the seller after he has rightly rejected the cotton, ‘tleen.
- it seems to me that an award directing him - to -pay in

such a case a certain sum of money is bad on the face of’

- it in point of law.

~ What are the buyer’s rights if he rejects the cotton 2

"(1)_ He may buy in the market at a reasonall: rate on.

accouht, risk and expenée of the seller. Thatis to say, if.
the market has gone up and he buys he can call upon-

- the seller to pay the difference. If the market hag.
-.gone down and he buys, it is obvious he has no claim.

against the seller, but the seller has certainly no claim.
on the buyer for the ,saving the buyer has eftected.

: (2) The buyer may invoice the cotton back to the seller-

at the market rate of the. day upon which the final.

"award has been made. This he would only :do if the-
_ market had risen. . There is no compulsion upon hlma

(- [1905] 2 K. B. 184 atp 191,
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1o 1nv01ce the cotton back to the sellel 1f the market' “

’has fallen These two options are the usual ones ‘given -
toa buyel as a foundation for a cla1m against his seller.
for damages (compare Rules 37, 38 and 47) and no man.
in his senses Would exércise elther -of them unless the
market_had risen. If the market falls, he has no claim -
-against the se11e1 and he can either buy or not as he_

.chooses.. The argument that the word “ may ” must be

‘read “shall” is based on an obvious misreading of the’
Rule. Themarginal note shows that paragraph 1 of the

Rule deals only with the buyer’s rights if the tender

/is not approved.’ It is entirely opposed to the generaL

provisions of the Contract Act and to the Common Law.
that a-buyer who has rightly . rejected goods tendered
ander a contract of purchase and sale should be in any
way hable to the seller. If the members of the Asso-

-ciation thlnk that" there should be such ‘a liability .
“then they must provrde for it by express condrtwns in

the contract

"~ I-am aware that my opinion is contrary to the view
-of the arbitrators and the members of the Boald of
Appeal who were persons of great experience in the
~Cotton dee ‘but as they have imposed, as I think
théy have done, a liability on'the buyer which cannot
possibly be said to have been ‘provided for by the

.contract-on a proper construction of its terms, I think:
there is an- error of law patent upon the face of the

;awald which entltles the Court to set it aside..
The rtppellants must have their costs in both Courts

As the appellants have pud the sum awarded' they

will be entitled toa refund and interest at 6 per cent, -

from the date of payment.

HeATow, J. —-It is to me qulte plam from the facts.
:stated in the ]udgment of my Lord 'the Chlet‘ Justlce

1919,

Jivray.
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- Co.”
v
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. -BHARA .

& Co. ™
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that no Court of law would'allo“?‘damages or compen—

by tendering goods of a quality such that the buyer-

" @was entitled to reject them and did so.. It is dirvectly”

{contrary “to law that the person Who breaks . the
contract should receive ‘daméages or compensatlon«
for the breach. -Undoubtedly, therefore, there is an’

T e1r01 of law and it is so startling, so fundamental that

it becomes plainly apparent as soon- as the award and
the papersrecited- in the award are’ read. This is so
because from the admitted facts. ‘and the contract
and the’ mlee both of which are 1e01te<1 in the award, itis
apparent that the buyer 11frht1y and not wrongly 1e]ect~

~ed the goods. T. have added this brief statement to the
judgment of my Lord the Chief Justice with Whloh

T agree because at first it seemed to me doubtful Whe~ :

~-ther the error could be described as. apparent on the

face of the award. But as the award: imports. by 1efe1-
‘ence the’ contract, the rules, and the . cmrespondence
between the parties, it may, I think, properly be- sald
that the error of LtW is appalent on the face of- the

award.

I agree that the. appeal should be allowed.

SOhCltOIS for appellants: Mesms L’dgelow,iGulabm._

: chancl Wadia & Co.

Sohe1toxs f01 respondents Messrs Oaptam & de Ja. :

A ppeal allowed" '

-G, G. N.;-
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