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: ORIGINAL CIVTL.

Before Mr. Justice Pratt.

KERING RUPCHAND axp Co,, PLAINTIFFS u.”A'.,' S.B. BAYLEY,

: DDFEI\DANT L

.Interest—Bond—Oonsaderauon—lntm est in advance ad(led to _p?lﬂt,ll)au—TOtal

~.amount made payable by instalmerits—Scheme of the bond providing. in
eﬁ‘eci, JSor . progressive increase in the rate of interest—Transaction “sub-
stantially unfair” within the meaning of the Usurious Loans Act (X of
1918 ) section 3 (1)—Jurwdtctwn of Court to conuder the tmmactwu inan
ex parte suit. :

"On the 7th September 1918, the defendant executed a bond for Rs. 8 400,

_in favour of the plaintiff, a professional money—le.xder. The consideration®
-of the bond was a cash-advance of Rs. 5,000 by the plaintiff and Rs. 3,400

interest thereon which was calculated-in advance for thirty-four months at
the rate of 2 per cent. per mensem. The total amount of Rs. 8,400 was made
payable under the bond in thirty-four mstalments The first three instalments
had been recovered by the plaintiff by a suit instituted in the Court of Swmalt

) Cauaes. Bombay The defendant having made default in respect, of the next
“8ix instalments from January to June 1919, the: p]alntlff sued to recover,

‘.

Rs. 1 ,500 the amount due under the same. The defendant did not appear.

Held, (1) that though the suit was ex‘pmtye\, the Court. had' under scc-
tion 3 (1) of the Usurious Loans Act, 1918, Jurrsdlctlon to COIlbldCI‘ the merxtb

of the transaction between the parties.

- (2) that inasmuch as the scheme of the bond was that the irltere_st ou the
whole sum of Rs. 5,000 should be continued to be paid’ though the principal
was being progressively discharged by instalments, the interest charged in the

boyd. was “excessive” and the transaction. “ substantially - unfair " within

the meamng of section 8 (1) (a) and (3) of the Usurious Loans Act, 1918. -

(3) that the plaintiff was not entitled to claim interest on sums wludx he
actunally received and which accordingly went towards part-satisfaction of the
prmmpal aumount, - . -

Samuel v. Newbaldm referred to.
SuUIT on a Bond. _‘ .

‘The plaintiffs, Kermg Rupchand and Company were -
a ﬁrm domg busmess as Shroffs and Commission -

°0ic: J Suit No. 1591 of 1919~ _
o . - 0°F1906] A. C. 4617 -
ILR11: ' '
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vAgents in- Bombay and Poona On 7th of September ‘

1918, the defendant, A. S. B. Bayley, executed at Lahore
a bond for Rs. 8400 ‘in favour of the plamtlffs The

: bond ran as follows :=—: - -~

1, A.S.B. Bayley, Ass.staut Accountant General at present stationed’ at )
Lahore, have borrowed ~and Teceived from Messrs. Kering Rupchand and
Company, " Bankers; the sum of Rupeee eight thousand four hundred,
Rs. 8,400 only, i.e., cash received Rs. 5,000 ( Five thousand) -and interest at™
2 per cent. per mensem, namely, Rs. 100 per ‘month, added for 34 menths on

‘Rs. 5,030 (1" ive thousaud) whlch amount of Rs. 8,400 (Eight thousand and,

. four hundred) X promise to repay by monthly  instalments of Rs. 250 (Two

hundled and ﬁfty) comme’lcmg from 10th October 1918 for 33 months and

the 1ema1mng balance on the 34th month. If I fail to pay any four conse-

cutive instalments T agree to pay the whole amount which will become due

and })ayable on demand with interest at 2 per cent. per mensem from the date )

“of such default.- Money to be paid in Bombay, Poona or wherever the sald

firm of Messrs, Lermg Rupchand and Co. may 1equ1re

~ (Sd)ASBBAYLEY

Indian Finance Dcpartment.

To f'unhtate recovery of the said 1nstalments as . and
when each {cll due the defendant handed to the plaint::
ifls 7 post-dated cheques for Rs. 250 each drawn in
plaintiffs’ favour upon the defendant’s Bankers, The

“Alliance Bank of India, Limited. The defendant

promised. to send in more 'cheques. at some future dates »
but failed to do so. The plaintiffs presented the said -

: cheques for payment at their respective due dates buJ; .

. they were returned dishonoured. o ..

- On the first three instalments becoming due and p"ty— 4
able and on the defendant failing to pay the same, the

_ plaintiffs filed a suit against the defendant in the Court -
~of Small Causes at Bombay, being Suit No. 713 of 1919

and obtained a decree for Rs. 912-7 annas-including

~costs.- The . plaintiffs subsequently recovered that

amount from the defendant.

© On 14th May 1919, the plaintiffs through the1r attor-
neys ealled upon. the defendant to pay to~ their
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';j;abtomeys in Bombay the amount due in respect of the
“further 5 instalments’ ,amo.untmg to Rs. 1,250 but the -
“-defendant failed to comply with the requisition.
~ Another instalment since the date “of the,said _notice

~ thaving become due the plamhffs ﬁled the p1esent suit . -

%o recover Rs. 1,500.

» Leave under the Letters Patent was dulv obtamed
:as the defendant at, the date of the suit was stationed .
at Bolaram in the Deccan in the territories of His
, Hmhness the Nizam of Hyderabad. - . .

The suit was filedas a Sh01t Cause on 6th J une 1919
D A Glzaswa,lla for the plaintiffs. '

The defendant did not appear af the hearmg

PraATT, J.:—In this smt the plaintiff, aPopm money-
“1ender,.seeksto .recover. on a bond executed by the
defendant on the 7th of September 1918. The cansndel-
“ation of the bond is a cash advance of Rs. 5,000 and the
“~obligor amees to.repay Rs. 8,400, i. e., Rs. 5,000 pr1nc1pftl‘~
fand Rs. 3,400 1nterest The 1nte1est is- assessed at
i.?per cent. per menqem, ie, Rs. lOO a month f01 '
" Rs. 5,000 ; and it is calculated- in advance for thirty-
four months. The total amount of Rs. 8,400is then
.repayable in thirty-three instalments of Rs. 250 and °

-one 31th instalment of Rs.150. Thus the principal is
aepaid in th1rfy-three instalments of Rs. 150 and one _

instalment of Rs. 50 and the mterest is repaid in thirty-
;foul instalments of Rs. 100.

“The first three instalments have been recovered by a
uit in the Court of Small Causes. The present suit is
for six instalments from January to June 1919.

" The defendant does not appear but,.t‘hough the- suit
iis ex parte, the Court has, under section 3 (1) of the
‘Usurious Loans Act, 1918, ]llI'lSdlCthIl to comsider the!]
:merlts of the transactlons .
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1919 . The bond professes to charge interest at2 per cent
e per mensem but. the scheme of the bond is that the:
. KERING . ,
Ruecaaxp ~ interest on the whole sum of Rs. 5,000 should continue-
: &50 ** to be paid at this rate though the principal is being-
‘Baviev. ~ progressively discharged by instalments. The obligor-
of the bond, therefore, continues to pay -interest on: -
money which he has actually repaid. This provision:
seems to me altogethel unconscionable and wunfair..
" Moreover, the effect of it is that though at the end of
the first month the interest paid is at the rate of 2 per-
cent. per mensem yet this rate plogresswely increases:
-until at the end of the 33rd month Rs. 100 interest is-:
" paid for a balance of Rs. 200 or at the end of the 34th.
month Rs. 100.interest is paid for a balance of Rs. 50..
The rates of interest at the end of the 33rd and 34th.. -
months work out to thé preposterous rates.of 50 per-
. cent. per mensem and 200 per cent. per mehsem.

Under the Act, the Court may reopen the transaction:
and relieve the debtor of all liability in respect of
excessive interest, if two ‘conditions are’ fulfilled..
" These are that the Court bas reason to believe (a) that#
" the mtelest is excessive, and (b) that the tlansactlon
was as between the parties thereto substantially unfajr..

On the first point, there can of course be no doubt..
As to the second, it may be said that the defendant is a. -
"member of the Indian Finance Department and thaf
he must have understood the ternis of the bond and:
that his agreement is evidence that the transaction
was not unfair. But the explanation to section 8 enacts-
‘that interest. may of itself be sufficient evidence that a.
transaction was' substantially unfair. The Legislature-
has adopted the view of Lord Loreburn in Samuel v..
- Newbold®, that excess of interest may in itself rebut.
any presumptlon of 1easonab1eness ansmg ﬁrom the~__

o [1906] A.C. 481, .
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agteement of the party. Moreover, I have already
found that the transaction -which involves payment of
-nterest on. money, which in fact has been repaid, -is
-substantially unfair. I therefore think thisisa fit case

-for reopening the transaction between the parties and

.giving relief in 1espect of excesswe interest.

I do not and cannot d1stu1b the txanbactlon SO far as

<it has been concluded by the decree of the Small Causes A
“Court- in regard to .the first three instalments. As

regards the six instalments in slit there is no occasion

4o disturb the provision for ‘repayment of the principal

» sby 1nsbalments of Rs. 150 per mensem.

The loan was made on personal securlty and I may
take it that. the rate “of 2 per cent. per mensem was
reasonable in view of the risk incurred. But the

"hprowresblve increase of this rate and the  provision .

* which makes money chargeable with interest after it
“has been repaid, is both excessive and substantially
anfair. - I, therefore, disallow interest on sums actually
repaid. ‘This will not make much difference in the
- present suit but will make a considerable reduction
when the account comes to be taken of the future
instalments. If the account were taken in this way,
‘the interest chargeable on the six instalments in suit
"-would not be Rs. 100 per mensem but would be reduced
:as follows :— o

Instalment .Prinéipal unpaid. Interest at 2 per cent.:
- ) ) ’ ’ per mensem.
Jaruary . 4550 91
.. February 4,400 - 88
March 4,250 ‘ -85
CApril 4,100 . 8
May | 3,950 SR (T

 June 3800 R (R

501 instead of 600.
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But as no mstalment of punmpm has been p‘ud the»‘ :
plamhff is’ entitled to 2 per ‘cent. per mensem on. -

_ Rs._4 550 due in J anualy

-Decree, therefore for the pummﬂi for-Rs. 900 1nterest

,at 2 per cent. per mensem on Rs. 4,500 from the 10th of
January 1919 till ]udgment Costs and mterest o -

judgment at 6 per cent.
Sohmtors for the plamtlﬂs Messrs. Khambatta (5 Co. -~
The defendant dld not appear
Decfee ctcgoé*dingly."
G G N ‘

ORIGINAL CIVIL. .

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Jus't.,ice Heaton.

31\’RAJ BALOO SPINi\*ING AND WEAVING-CO Lrp:, PETITIONERS AND ‘
APPELLANTS 0. CHAMPSEY BHARA & Co., RESPONDENTR.®

Award«—Petztzon to set aszde an award—Error of law patent on the face of .
the award—Coniract of sale -and purchase of cotton—The Bombay Cpttor: ..
" Trade Association, Rules 13 and 52—Secller commiiting breach of contract
cannot claim damages against buyer—Arbitrators have no jurisdiction” o~
" award damages to defaulting seller —-Illegalzt y of the award. ’

_ The respondents agreed tosell to the appellunts 200 bales of cotton of .
specified sample under two contracts which were subject to the Rules and:
Regulations of the Bombay Cotton Trade Association, Ltd. The respondents-
tendered cotton against the said contracts, and on surveys being held at the

. instance of the appellants the arbitrators 1€ld that the “cotton tendered was:

inferior in quahty and gave allowance of Ra. 10-8-0 per candy. The qrbltra-
'for s award was confirmed on appeal by the Appeal Committee. Rule 52 of*

- the Association provided that if the final award for infer'ority of quality be in: -

excess of Rs. b per candy, ‘* the buyer shall have the option either to take the-

" cotton at the allowance fixed by the arbitrators or the Appeal Commxttee, or

“upon glvmg notice in writting to the seller and origmal tenderer to refuse ther

® Appeal No. 29 of 1919:
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