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view of thls CO’lﬂlCt of Ctec;smns ,‘Lnd in the light of the 1919
arguments urged in this case, and I am: satisfied that ——
-the view we now take is the correct v1ew.; o TAKIRACEA |
Speakmo for my%elf I regret the result forasa matter Lm:{w“_. J
~of fact this. view i$ likely to unsettle - some emstmg, MM‘;%U
’tltles to 1mmoveable propertles. The decision in~ )
Bha(/wamt’s case® was in 1889. In.1900 that part of the
" decision with which we are concerned was dlsapproved_ |
by the Privy Oouncﬂ In spite of that Bhagvant’s casew
has been p“obably followed on this point in some cases.
in this PreSLdency, I mean cases which have not been
~reported. Then we come to the conflicting decluons
to which I have already referred I cannot say that
the course of decisions has been uniform and long
~.enough to invite: the ftpphcatlon of the doctrine. of -
~stare deczszs. ‘ _ '
I thevefore concur in the order prolaosed by my L}o_xld
~the Chief Justice. - ' - o
Ap]jeal allowed.
' (1889) 14 Bom. 279. "
'APPELLATE CIVIL.
' 4 B'efore. r]l[vr.lJu‘stice' Shah and Mr..Ju.éticgz Crump.
"DAMU . valad 'DIGA AND ANOTHER (HEIRS OF. ORIGINAL PLAINTIFF), - '. 1919.

APPELLANT . VAIxRYA vaLap NATHU KUNBI (ORIGINAL Drr ENDANT), " December 19.
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Civil Procedm'e Code (Act Vof 1908), Order XVII Rule 2, Order IX, Rule 3,
3 Order X XXII Rule: 3+~Adjourned hearmg—Plamtzﬁ‘s default—Non-
appeamnce of defendant—Dzsmzssal of smt—Fresh suit on the same-cause "
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"+ The plamtxﬁ"s ﬁled a sult agamst several defendants, one of whom was &

mmm who was not represented in the suit as no _guardian wag’ appomted for“

him. At an adjourned hearing, the suit Was d1smxssed for plamtlffs default..
. The p]amtltfs having “again - sued’ the “minor defendant alone ‘oft the . same
cause of action :—

, Held, that the dismissal of. the ﬁrstsmt dxd not opex ate as a b'u' to the main-

tamabﬂxt) of the sceond suit smce the order passed in the ﬁrbt smt S was &

g nulhty as bétween uhe‘phmhffs and the minor defendant o -

- FIRsT appeal from, the decision of: K. R Natu Fll‘St’

) Class Subordinate J udge at Dhulla
Suit for. declm ation. .
" In 1915, the plaintiff ﬁled a suit ag‘unst two defend~

‘ ants praying. for a declaration that the adoptlon of :

Vakrya was invalid. Vakrya, whowas a minor, was.

subsequently made a party defendant to the suit.- The-

‘Court appointed the Nazir . of the Court as guardlan ad

“Titem of the minor defendant ; but as- the plamuﬁ did-

“not phce the Nazir in possession of funds for defend-
ing the suit, the Court discharged the Nazir from guard-

ianship‘ Time was then given to the -plaintiff *to

. find out another guardian. Thé- plamtlffs failed “to. -
attend at an adjourned hearing. The original defendw,

“ants were present ; and the Court dismissed theé suit. -

In 1914 the plaintiffs sued the minor defendant ‘.

alone for a declaration that his adoption was mvahd

The trial Court.was of opinion that the dlsmlssal of 5
the first suit should be. taken to be under.Order IX,. =
~ Rule 8, of the Civil Procedure Code ; and that its.
dlsmlssal barred the cognisance of the second sult on. .

: the same cause of action. :
“The plalntlﬂ"s appealed to the ngh Cour

M."V. Bhat, for the wppell‘mt :—The order' made by :
* the Court in the former suit falls under Order XVIL: -

‘

“Rule 3 and'nob under Rule 2. Time had been ‘granted .

.to the plaintiff in that’ suit to'suggest another guardlan

for the minor - defendant No. 3 in that smt Order IX.
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}ms no appheatlon to such acase, - I 1ely upon Enatulla ;19!9-
:Basuma V. szan Mohan ROJ“) Even if it be held ° anU'
that the former sult was dlsnhssed under Oldel XVII, - o

‘Rule 2; the plesent suit is not barred by Order IX, . Vazri
Rule 9. The former suit was dismissed for defaunlte
under Or del IX, Rule 3 and not under Rule 8 of that
Order. Asno- gundmn had been wppomted for the
'_mm01 defendant he could not appear and. plaintiff had -
also not appeared. = So as between plaintiff 'md defcnd—~
vant No. 3.in the former suit, Order IX, Rule 3. ‘mpphes :

. In the former suit plaintiff made WIIega‘mons -against
the natural father and the 'Ld()ptlve mother of defend-
ant No. 3in that suit. " So the cause of action in that
suit was different, from the cause of action in thé

" present suit where ‘the adoptive boy alone has been
- sued.- For this also Order IX, Raule 8 does not apply.

P V Kane, for the respondents :—The former suit
~was dismissed under Order XVII, Rule'2 and not
“mnder Rule 3. The position of Order XVII in the
“-scheme of " the Code and the words of Rule 3 of that
" Order indicate that the Court may act under that Rule
only When thele are materials before the Court to decnde '
‘the sait. " A decision presupposes an issue raised on
the rival contentions of parties. In the present case
“meither party had given any evidence.” No. gnardian
‘had been’ appomted for the minor defendant on the day
. on which the suit. was adjourned, nor had issues been
framed. The Calcutta case relied upon by the al)pelf"znt
rather helps me. I rely upon C’lzandmmathz Ammalv.
) Namyanasamz Axyar(") Therefore the former suit was
dismissed under Order X V11, ‘Rule 8. Hence Order IX
“ bas to be looked to.” The dismissal must be taken to be
under Rule 8. Here two out of the three defendants
~actually appe‘ued and” plaintiff did notappear, The .
‘ tlnrd defend'mt could not appeal owing to the default»

W (1914) 41 Cal. 956.. " @ (1909) 33 Mad, 241.
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. of the '[)ldllltlff in suggestn a proper 0fmrdl'm But‘

_ the suit must be taken as -one, and as, some af | the

o defendants ‘had appeared the dismissal was under‘

Rule 8. . Ifit be urged that -the “word defendant” in

Rule 8'means all the defendants where theie are more
“thahn ome, then the same interpretation must be placed
‘on the word “party ” in Rule 8, Order IX. It cannot
be\sud that '111 the pattles ‘had .not appeared on the.
day the suit -was dismissed. So Rule 3 would not

‘apply. Therefore at the most it may be contended that

there is no provision in the Civil Procedure Code for

- what happened in this caée But plaintiff is the only‘

» person to blame for what has ‘happened and so he
“should not be allowed to take advmnmge of ‘hisown

default: Order IX, Rule 8 makes the nearest approach
to the facts of this case.

" Further, the causes:of action’ in both the %ults are
1dent1m1 “The ~only material question in both su1ts
is Whethel the minor defendant was validly adopted
-and the evidence is the same in both the suits: see

Son_u valad Khushal v. Bahinibai®,"

Bhat, in reply.
' | c A V.

. CRUMP, J —The only questlon for our. demsmn is

* whether the lower Court has rightly held that this suit

.is'barred by the decision i in Suit No. 185 of 1915 of the
“same Court. That the present plaintiff is the represent- .

- ative in interest of the plaintiff in that suit is not -
’ demcd The then defendants were three in- number :
) and the present defendant was one of them. The ques-

tion is what is the nature of the order disposing of - -that
suit and what is its effect. The terms of the. otder. :
made cle‘uly show that the J udfre Who made that order

w (1915) 40 Bom. 351,
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dlsmlssed the smt for plfuntlff’s def‘tult “The- 01del 19190
was m‘mde at an. ‘Ldj ourned hearing and the Court - must_ Dk
~be taken to ha,ve ‘acted undel ‘Order XVII, Rule 2, and = . .
“to have based its order on the provisions of Order IX. =~ VARRYA
Tt was argued-that Order X VII, Rule 3 applied but that ‘
is niot'so. . The terms of jthe. Order show that the suit
“as dismissed on account of plaintiff’s default and on
‘no’ other ground. ~ ‘The decision in O’handmmathr
Ammal v. Namyanasamz Aiyar® appears to oontam-
‘a cmrect exposition of the relative scope of sectlons 157‘
~and 158 of.the Code of:Civil iProcedure of 1882, and
- that decision is equally applicable to Rules 2 and_3 of
Qfder’X'VII.‘ As Order XVII, Rule 2 applies we must
fi‘éfer to Order IX for the authority to dismiss the suit.-

So far. as the first two defendants were concerned
Order IX, Rule 8 clearly .applies.} They were present
,411d plaintiff was absent.”| But !they are .not parties

. now and the question is how the case stands as between’
" plaintiff and ‘d}efe‘ndant No. 3. I find it difficult to
- follow the lower Court intholding that for the purposes
. of Rule 8 of Order IX it is sufficient if one or some
of several defendants appear. It is necessary, as I read
the law, to take the case of each 'defendant on its own
merits. Here the, order itself is merely one (11smlssmg
- the suit, and so far as the present defendant is concerned”
- may be referred to Order IX, Rule 3 just as readily as to
~Order IX, Rule 8. 1In the one case a subsequent suit is
barred in' the other it is mot barred. In the case of
several defendants the consequences of an order of
dismissal need not necessarilyibe the same against all.
The - present defendant was absent and prima facie
therefore the order of dismissal as between him ‘and
‘the plamtﬂf would not bara subsequent suit.

* But there is a ‘further fact which requires considera-
tlon “The plesent defendant was (and is) a minor. In

@ (1909) 33 Mad. 241.




19197
’~‘D‘sﬁn o

N v, .
VARRYA. -

T2 INDIAN LAW REPORTS [VOLf XLIV-

‘the p1ev1ous su1t he was at the t1me 1ep1esented by a,“

proper gualdlan ad. litem, the Nazir of the Couit. At

“'the date when the: suit was dismissed the Nazxrs«

appointment had telmmated and no rvuzudlan had bnen

-appointed. A minor defendant is a party to a suit in,

the eye of the va but’ without the appomtment of_'
a guardian it was not possible . for hlm to appear. It

wasin fact, owing to the absence of any guardian that

~the sait stood adjourned.. The Nazir’s' appointment -

..W&S cancelled because the plaintiff failed to furnish

hlm with funds as duected by the .Court, but the suit
was not dismissed owing to pl‘untlﬂf’s failure in- this

-respect: . At the date of the dismissal there was no

‘guardian and the minor defendant was not, therefore,
represented. Now the provisions of Order XXXII,.Y
Rule 3 are imperative, anel without complying with
thosé provisions the Court could not make any decree,,
as between the plmntlff and the m11101 defendant Ag -
“between these parties, therefore, any. ordet is. (m my;
‘opinion) a nullity. And the second suit cannot thew—i
101(, be barred

T T'w ould thelefme 1eve1se the de01ee of the lower
Court and remand the suif for a disposal on the - ments. _
*Co>bs to be costs in the cause.

w

SHAH J.:—I concur 1n ‘the 01der ploposed_ by my';

'-163.] ned blother

The fact% connected with the p1ev1ous sult ﬁled by
Devchand and his son Digain 1915 have been accurately ,,
stated in the ]udgment of the lower Court. If is clear

‘on those facts that the.order dlsnnssmg the suit for',

default is referable to Order \VII Rule 2 and not to e
Rule 3 of that order. By the pxov1smns of Rule 2 the :
-o1de1 must be taken.to have been made under Oldel IX
Rule 8 as 1e0a1ds defendants Nos. 1 fmd 2’in that sult
who were present on the date of the oidel :
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The impor tant questlon is as to what is the eﬁect of

:boy was effectively made a ‘party to the suit ‘of - 1915.

"On the admitted facts. I am of opinion that he ‘was :

_really not a party to th ab sult at all at’ the date of its

~dismissal: -He was ]omed .as defendant No. 3 to the
ssuit, but the ﬁrst guardian for the minor proposed by -

“the plaintiffsin that case was not accepted by the Court.

Dltimately the Nazir of the Court was appointed the-

guardian ad litem of the minor. But in consequence
of the plamtﬁfs in that suit having failed to supply the

necessary funds to the Nauzir, his appomtment as the

'_guald.lan ad litem was cancelled by the Court. The
suijt was then adjourned to enable the plaintiffs to

“prOpds'e ‘another guardian. . The"y‘ proposed Laxmib’ti,

‘the then defendant No. 2, but she refused to act as such.
On the date of the dismissal of the suit-in fact there

~Was no guardlan, of the minor for the sui, as required .

Dy the Code of Civil Procedure, and it was not possible
-for the minor t0 appeal oh that day.” Under those cir-
cumstances I am 6f opinion that really he was not a

. party to the suitat all on the day : and it'is clear that-
_no order bmdlng on the minor could have ‘been made

in the suit. The order of dismissal must be held to be an,
“sorder made on the footing that the only defendants in’
“that suit were defendants Nos. 1 and 2 (i.e., the natural
father and the adoptive mother of the adoptedl boy).
“On this f.oobmg I think that the p1ev1ous suit is no bar
to ‘the -maintenance of the plesent suit. Order IX,
- Rule 9 prov1des that the plaintiffs shall be precluded

from brmgm‘T a fresh suit in respect of- the same cause

~of action. The order of ‘dismissal affects the partles
~to the suit and cannot be held to apply to a fresh-suib
wwhich 1s filed agamsb the adOpted boy who was not a

- -party to that smt It is urged for the respondents that

© 1019,
-'that order.-on the present suit. In- order to determine ‘
that itis necessary to conmder Whether the adopted

Daxu
v. ’

" VARRYA.
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' 1919. - the rule refelb to the same catse of actlon and does nob
P require that the parmes to the fresh suit should be the-
. " saine in order that the bar created by the Rule may

CVARRYA.  fake effect. No authority is 01ted in sugport of this
- .proposition ; and I am not pxepared to hold that the
Rule bars a suit against a person, who was nota party
-to the suit dismissed for default. under Rule 8. :

 Apart from that cons1derat10n I am not satlsﬁe&~
tha_t the cause of action in the present suit is the same
-as that in ‘the previous suit. The previous suit was.
against the natural father and the adoptive mother of
~ the adopted boy. -Any order in that suit could not
have affected the adopted boy. - No doubt the prmmpal
‘allegation in the plam,t related to the invalidity - of the .
~ adoption. 'But there were further allegations. made :
against the defendants in that suit, which ~were.
personal to themselves as. to their fraudulent and.
deceitful acts and intent. The relief was.claimed
agamst them>only. Even assuming- that the’ allega-»
tions other than those relating to the 1nva116_1ty of the
adoption were not material, I am unable to hold that
the cause of action against the adoptwe mother” and.
- the natural father, if any, is the same as that against
. the adopted boy. -In the present suit neither the .
natural father nor the adoptive mdther is a necessary .
" or a proper party ; and though there may be apparent
similarity . between the, two causes of action, and -
though the ground covered by the evidence necessaly
*to prove the material allegations in both the'suits may
-.be common to a large extent, I feel clear that the cause -
~ of actiom, if any, against the natural father and. the -
adoptive mother is quite distinct from that agamstf the
adopted boy. = - SR
T am, therefore, of op1n10n that Rule 9 is no bar o

thc, present s—mt '
5 Qecree nwersed._

- 'R. R,
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