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. :i9§9-"'} g Whether asa matter of fact that partlcular use -of Iand’

- -Nmz- Wlthm the Mumclpal limits is ‘a nuisance or is 11kely

%Ifmmmp ~ . to become a nuisanceto the neighbourhood. Therefor
G";A“ Tam.in entire agidemeént. with the decision of the
Tag” - - learned Dlstnct Judge. and the appeal must be dismissed-
Surat '_
“Crry  with costs."
o Mowi- - . - .
- gIPALYTY. ~Decree ‘co_nﬁr\med,
‘ JG B -

A PBELLATE ,'CIVI'L..
Bqﬁore Szr Norman Macleod Kt Chzqf Justice, M1 Justace Heaton, ancl
Mr Justwe Shah

1919, FAKIRAPPA LI‘\IANNA PATIL (ORIGINAL DLPENDA\?T), APPELLANT v
,Dece.mbm; 19 LUMANNA ' BIN MAHADU DHAMNEKAR (ORIGINAL PLAINTIFF), RES—'
R - PONDENT®,

Lmutatzon Act (IX of 1 908), Artule 44-—Mmor—Wm d——('uardzan—Ahena-—
tzon by natuml guardum qf mmor—-aS'mt to set aside alzenatzon——Lamztatzon.:

. A Hmdu minor on “his’ attammg ma]orlty cannot sue o recover pessessxon of
property transferred by bis mother acting as his natural guardian durmg his:
minority without suing to, set aside-the transfer Wlthlll the penod of hmlta-_
tion prowded by Artlcle 44 of the leltatlon Act -

N mortg'lged his property to defeudant’s father in 1877. After his death
his widow 8, as natural guardian of his ‘minor son, sold the equity of redemp- :
twn to the mortgageﬂ in 1891, without ecessity. - The son attained ma]outy m
1895 and dled in 1901 leavmg a w1d0w

_ °§ died in 1906 ‘and the son’s widow dled in 1908 In 1916 the plamtlﬂ‘
the next reversioner, sued to redeem the mortgage e

-

Held ‘that the suit way  barred under Artxcle 44 of the Tndian’ Lmutatlon Act
1908 for the son ought to have sued to get. a51de the aHenation thhm threa
years of his attaining maJonty

Per SHAH J.:—The scope of Artxcle 44 is 1ot hr.mted to sales by guardlans
who are appointed under testaments -or by the; Court "The language of the
Article iy general and w1de enough to mclude sales by natural guarmans, wh&

e Second Appeal No 636 of 1918
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may have sorae authonty, hof“P vever, lumtcd to. afhenate the property of the “ 1019, 0
. rainor, that i xs* sa]es Whlch are not who)l;, w!d Dt are ‘ox dahle at the instance <~

‘of- the pexson mtelested in the property . Farinarrs
’ ' X ‘ ) ~ " - "Livaxzs
Bhagvant G()Lmd V. F ondz wlad MahaduD, . \Balappa V.. Ckmzbaé'app»aﬂ), R
3 : Lumaxna .

;;and A?Zandappav Totappa A ovenulcd o S oy

v Malkar)un v. Nar hcm"") Mata Dm v, A}zmad Alz“‘) Malmbleslwarlxnskn kM‘mADU"‘ -
“appa v. Ramchandm ‘nIangesh @ and Lammava v, Ra 7zappa(7) referréd to.:

SJ&COND 1ppef11 from ‘the de01s1on of L. C. Cramp,j
;Dlstr;cb Judge of Belgaun, reversmg the decree passed
by B~ N. Hubhkar "Joint. Subordmate Judge at'-
'Belg‘ulm _ R

" Suit to recover pos&esswn of properby, or m the alter
"namve to redeem a mo1tgawe.

_ One Nana was the- owner “of - the property He mort—
‘ gaﬁed the property to defendant’s father in 1877. . He
-had a w;fe namorl Sidubai and a minor son namecl
. Omfmna. T - S o

| After N‘ma Y dew‘h his. Wldow Sldubal pulportmn to
i(a('t as nfxtuml (mardmn of his minor son Omanna, sold

;t'he equity -of mdcmptlon to the defendant’s tather
in 1891 . ‘ s

OmannaJ attamed ma]orlty ln 1891 Qo and died- in-
1901 leaving a ‘widow. Gopika. Sidubai died in 1906. A
Goplka dled in 1908 ‘ o R

The plamtlf" Who was the ne‘ct 1'eve181oncr sued in
1916 to 1'ecove1' _possession- of the property from the-
defendant, or in. the alternatn'e to redeem tne mortmge
of 18973' ' SR

It fos held by the trnl Coart tlmt the suit was not
_barred by limitation, s.and that-us the alienation of 1801 -

® (1889) 14 Bori. 279~ . _# (1909) 25 Bom- 337.

) (1915) 17. Bom. L. I\.. ll%t . B (1911) 31 AH 213

13) (1911) 17 Bom. L. R.. 187 s - - ©® (1913) 38 Bom. 94.
;;{ m: (1918). 42 Bom. 620. . R

I L RlO——S
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*Wfts suppmted by leg‘tl ‘necessify, 1t Was bmdmg on'-:?
- the plfuntlﬁ The suit Was aecordmgly dlsmlssed '

On appeaT the’ Dlstnct J udge found tlfas the sale of )
1891 was’ not for 1erra1 necessnay ; that Omanna could 2
'if ‘living. have sued“to 1edeem the mortgage ; and’
;- that- consequently, the. plamtlﬁ also was ent1tled tof'
redeem ‘

The defendant appealed to the ngh Court

. The appeal was at nrst heard: by Macléod C. 3 011”7
the 3rd October 1919; but his Lordship directed the
appeal to be re- heard before a bench of three Judges :
and dehvered the followmg ]udgment '

MACLEOD 0. J.:+=The plaintift sued to récover Khas{;

lposeessmn of the smt property after setting at Iiaiught,

al the contentions of - the defendant, or to redeem the
suit property after taking account of the mortgage;‘

~The suit ploperty belonged  to one Nana ~who ‘died”

leaving a widow Sidubai and a son Omanna. *-Nana ,had}

f~mortgaged the property to the f‘lther of the defendantﬁ :

in 1877. Omanna died on the 25th Apml 1901, leavmg a.}
widow - Gopika, who- died in 1908.  The. plamt1fE is:

j'admlttedly the nearestKreversmner and he sued . to-
_redeem -the mortgage of 1877, It appears, however,j

:that on the 1st of February 1891 Sidubai purporting to -

:}act as gumdlan of Omanna-sold the equlty of‘redem ptwn :
to the defendant’s father.

" The 1ower Court found that the_sale by Sidubai was.

’vfor legal necess1ty and dlsmlssed the plamtlﬁ’s suit

Wlth costs

*“In appeal the learned appellate Judge consuderedf
that there was not sufficient ev1dence to show that the

.sale was for legal necessity, and it followed from’ that,

that Omanna could have- mamt‘amed ‘the su1t Jin. hls
opmlon, for redemptlon Therefore he consuiered thate

L
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whe: plamtlff as the nearest reverswner could sue forﬁ 1919.—
a‘edemptlon 'Lnd passed a. prellmlnary decree ——
i . *FAKIRAP_PA
'V;The queetlon does not ‘seert. to . have been argued in . D’M;‘Nm ,
}.the lower appellate Court Whether Omanna‘ was not Lumiw'_
“barred by Article 44 'of the - Limitation Act. The - p2n
31earned Judrre seems to have assumed that the minor-. R
on attaining ma3011ty could have sued the mortgagee

for redemptlon without first getting rid of the sale by..

hls mother of the equity of ledemptlon ‘This question -

“was consmered by my brother Shah and myself in

‘S:A. "No. 1001 of 1917, demded on 26th - September 1919,

and the matter was. then ve1y fully argued before us,.

but as we were of opinion that the sale by the minor’s

guardian was Justified, we did not decide the point of

dimitation. - Now' however, the . same questlon has

carisen 8 %am and i in this case, as it has been found that

the sale was not for legal necessity, the success of the

defence must depend on the questlon of 11m1tat10n

In Laxmava V. Rachappam, a minor’ 8 mother and
matural guardian sold his property. The suit was.
brought to set aside the sale more than three years after
the. mmor attamed majority, it was held that the suit was
%drred under- Art1cle 44 of the Indian leltatlon Act.
Réference was - made to-the case of Balappa v. Chan- .
basappa(’) ‘There the transaction ‘which was dlsputed
was a sale by a step—mother ‘who purported to act as .
guardrcm of her minor step-son. The learned Chief
Justice in his- ]udgment SayS i E K '

o It appears to ug extremely doubtful if Article 44 of the Indian Limitation”
_Act hag any, apphcatlon in circumstances such as we bave here. The step—mother
<gannot be in a better position'than any other manager to deal with 1mmoveahle
gproperty which is not: her own; as appears from the case of Huuoomanpersautf
JV’anday v Mussumat Babooee Munraj” Koonweree(3) which was & case of

‘1) (1918) 42 Bom, 626 oo (1915) 17 Bom. L R 1134,
(3) (1856) 6 Moo L A 393
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"a mortgage by a mother. "A motheror a step-mother, _whether a Hmdu ;or"

otherwise, purporting to.act’ on “behalf of a mmor son is; to use the’ words of

" section 38 of the Transfer of Property Act, ~a -person authorised only under ¢ir-

cumstances in tHeir natre varxable fo- drspose of immoveable propeny, andé
the onus. of.proving authority - arrsmg from' necessity or. apparent authorrty

— arlsmg from that cause,-]ustlﬁed by reasonable mqulry, is upon the person who»
E tnes 40 assert the transfer agamst a mmor

Mr J ustrce Beaman in Laxmava v. Rachappam seud —

¢ The case of ‘Balappa . Chandbasappa@) and the case of Anandappa Vi,
’Totappa@ with .which we have been especxally prassed are, we t thmk easﬂy .
dlstlngurshable We need only mention the first of these cases and .point out:
tlmt the transferor was ot the natural guardisn -of the mmor at ﬁbut hig
step- mother The de(ﬂswn can then be - put on the ground that the alienation
wags not by a guardran s’mctly speaking so atall but at the, highest: by a.de facto
‘guardian Who was ‘not authorized "to “deal in - any: way with.the “minor's:
property
) I then Omanna could /not _sue : ‘the - mortwagee for-
»redemptlon without getmng the - sale of” the equrty of_
redemptmn by hrs mothger seb agide’ Wlthm three yearg
after attammg ma]orlty, it follows that the plaintiff as’
;eversmner after the death of Gopikabai would besin no-
better position., But the decision in. Anandappa V.
Totappa(’) must be considered on this; :point, because
the learned Judges there: conmdered in What circums
stances the pla,mtlif musb sue for cancellatlon of a docu-
ment which stands in his way of-success, and. in What
clrcumstances he may disregard the document and sue for
the.recoveryof the property: leaving the defe dant to

~show that the document. on which he relies gives him:

avalid title, " At p. 1139 the learned J udgessay :—

s Whether a plamtlff must sue for' cancel]dtlon of a document yndér Whl(}h'
the defendant in possession clalms depends, we thmk upon whether the onug:
of proving circumstances. establishing its mvahdlty lies upon him*or. whether
1t lies upon the defend'mt to prove (1rcumstan(,es estabhshmg 1ts vahd1ty.
For example, where a plmntrﬂf sues to recover _posgession of preperty whick

-0 (1918) 42 Bon. ‘626 at p. 628.. @ .(1915) 17-Bém.: Ly R. 1134,
® €1911) 17 Bom L"’R 1137 7.
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#the defendant has obtamed under a. document executed by’the plaftitift or one ;1919.'
;’under Whom he elaxms the.-plaintiff would have to estabhsh facts™ ent1thng S
“him 't ‘, have the instrument cancelled, of set asnde and would have to’sue with-~ . FAKIRAPPA-
:t.m hlee years of those facts becomlng known to him ag pr0v1ded by Article 91 " me ARNA

i of the Indian Lumtatmn act.. On the other hand, where ‘the defendant has LU\IAI\\A :
cqulred possessmn under a- deed eéxecuted not by the real owner of the pro-  * MAI:;:DU
erty but by some one haymg a power of disposal under certain cn'cumstances e
;«on behalf of the-real owner, the .onus hes on the defendant to. prove the

'«-emstence of those. mrcumsmnces, and the plaintiff- may ignhore "the deed in

""yomnrrmg hls smt for possessmn "

[N

And later on the Judgment proceeds s

“ It 1@1 vued llowever, that the existence of- Afticls’ 44 of the Indxan
. §am1tat10n Act 1mphes that wherever a guar dian has effected a sale of his
iward's property the sale is “valid until” it. is 'set aside by suit, We are not
prepared to hold that the existence of" this Artlcle involves any qualxhcatxon of
r,theﬂ prmaples expressed in the judgment of Mr. Justice Woodroffe already
.‘referred to. . The Article possibly refers” to cases in which a ward. might sue
;4o set aside a sale effected by his - guardlan -with the authority of ‘the Court
»wlneh would prima facie be valid but which, on “proof of certain circum-*.
~stances guch as mxsxepresentatlon or fraud " with' regard to the guardlan, might
s set as1de ”

Mr Justme ‘Beaman in - Lazmava.v. Rachappa™y
although he says that Anandappa v. T otappa@’ is easily”
-distinguishable, dld not explain how he came to that
wconclusmn.~ In the case before "him the property * in’
dlspute belonoed or1g1na11y to one Mudkappa who was
born. in 1891 Whllst ‘he was a‘minor his mother sold -
the property to - Huchapp't husband of Laxmava, the
3rd defendant, on the 31st May 1909. Affer Mudkappa
ettalned magomty, he sold the property to Rachappa, the -
plaintiff, on the 25th September 1912, and it - was,
Rachappa who had bought from the minor who insti- -
tuted a smt agamst the defendants in 1913

But it was not conmdered in the ]udgment WhetheL..
- minor or- h1s vendee could sue for the recovery of the .
_ @roperty le;hout settmg as1de the conveyance by ‘the

(1) (1918) 42 Bom 626 l @ (1911) 17‘B0m. Ii B.1137 ”.
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. minor’s mother. The Court seems: to have a°sumed tha%r
~“the: plalntlff ‘could not recover ‘the’ property Wlthout
‘set ting as1de the, deed Tt is unforthna‘re that the’ Chlef
A | ustlce in Balappa V. Lhanbasqppam does not refer
" to the case “of Anandappa v. Totappa® whmh was men—
“tioned by the appellant’s pleader during the’ argument

But T must say there is con31derable force in -the con--

“tention by Mr. Manerikar in this case that the passagein.

the judgment at page 1139in Anandappa v. Totoppa™:
applies to-this case.. -The argument is that the .minor-
could disregard entirely his moth’er s 'dlspos1tién' The‘
equity of redemptlon had come down to h1m from his-

‘father The1efo1e he was entltled to go to the mort—
; gagee and ask to redeem. the propelty Tt Would Dbe-
"then Hor the alleged owner of the- eqmty of. 1edempt10n

who happened to be the mo1t0agee to set up a sale-deed:

~of the equity of 1edempt10n from: the minot’s’ “mother
~in order to defeat the claim of the m01tgag01 to 1edeem.§;
~ Thelefore the-argument proceeds that it »Would ‘not be:
. a sult under Article 44 to set aside a transfer made by“
“the minor’s mother,of the equity of 1edempt10n as. it
- would lie upon the defendant to prove -that document
-in order to defeat the plaintiff’s clalm

As thls is a question -which must be ﬁnally deelde(IL .
sooner or later considering -the state of authorities, it

. seems to me to be advisable that the appeal should: e

heard before a Bench of three Judges If I 1efe11ed ‘&

~question to a Full Bench, my. decision based _on: their:
“answer to the question would still be appealable under :
N ‘the Letters Patent. - '

"The appeal was accor dlngly heard by a. Beneh consi st- -

'lng of Macleod C. J. and Heaton and Shah J J

- A. G. Desaz, for the appellant :—One Nana n1ortgage(ﬁ .
the plamt property 0 the defendant m 187 7 On Nana g

oo (1915) 17 Bom. L R. 1134 o (1911) 17 Bom L R 1137
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death hiS W1dow Sldubal sold it to the defendant in 1891 :
actmg for..and -on behmlf of her minor son: Omanna7
Omanna died a major in 1901. Plaintiff ﬁled this suit -
ln 1916 as the reversioner of Omanna to redeem -the

mortgage of 1877 alleging ‘that the sale of 1891 was
f01 very 10W consulelatlon and f01 ‘1o leO"al necess1ty

-The question. that has therefow to be decided in thls_ v
case is Whethe1 the suit is' or 1s not barred under

Artlcle 44 of the Indlan leltatlon Act. 1908.

. A sale by a Hindu mother purportmg to act on behalf ;
of her minor son is not on the face of it a nullity. Itis

no doubt liable to be set aside if the'vendee is not able

to prove legal necesmty -therefor. When such a sale is -
challenged whether duectly or 1nd1rectly the Court ,

ha% 1ot at once to embark on an inquiry into the. merifs

of‘ the . case, but has first to see as required under-

sect1on .3 -of the Indian Limitation Act whether the
attempt to “attack it is made -within: time allowed by
1aW under Article 44 of the Indian leltamon Act.

Thls view .is no doubt nob supported by certain -
observatlons of this Court in Balappa v. Chan basajopamf
and Anandappa V. Totappa®.. In the latter case Scott :
« C.J. observes at p, 1139 that in a éase like. the one -
undel cons1de1at10n ¢ the onus lies on the defendant to-
plove (legal necesmty) and the. plaintift may ) Jnore the .

dPed in bungmfr his suit for possession ” : -

. This is too broad a plO}_)O.SlthIl if it is meant to be of
general apphcatlon Conﬁned to the particular facts of”

. the case the p11n01ple may well be accepted without:
demur Then in Balappa’s case® the r1hem’mon was -
‘made by a’ step—mother of the minor (who cert‘unly is
" not under the Hindu law the natural; guardian of the
mmor) and it was 11frhtly held that as only a de facto
guardlan she V\vas wholly unauthm 1sed to t1 fmsfe1

W, (1915)17 Bom L.R. 1184, 7.9 (1911) 17 Bom.'L. R. 1187 ..
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' [,That casé Vs based upon the prmmple 1a1d dovvn 1n
l;ﬂfaz’a Dinv. Ahmad A%® which relates to an aliena-
- tion by a M&homedan Lrother who is. nei: recoonlsed
.by the - Mahomedan law as the natural or lawful guald-

ian of a minor, Ahenatlon bya Mahomedan mother

'stands on the same. f.ootmg TImambaidi v. Mustaddz(”
, Slmﬂfuly, in Anandappa $ case® the transfer was eﬁec—
“ted by the. natural futher of the minor. ‘lftel‘ the minor.

W‘LS given '111 'Ldoptlon

The thenatlon in e‘tch .of these cases was by a de
facto guardlan and not by a guardmn de Jure and’ could
thus very rightly be: ignored. -In the case under con=,

\ s1de1at10n however the alienation is by the mobher who .
%18 1ecowmsed under Hmdu IaW as the natul_al and the -
lawful guardian’. of - -the mmor .In such a case the-

ahenatlon being . good on . the face of it cannot be
gnored but must . be’ set aside within’ thlee years as’

' lfud down 111 Artlcle 44..

[HEATON J.:—=TIn the cases of Anandappa v. Tot-'
appa“’ and Lazmava v. Rachappa“‘" it was assumed that

" a natural guar dian has a power to dlspose of the minor &)

.propelty But has a natural gualdlan 1eally such
power unde¥ the Hindu Jaw ?] -

" A natural gualdlan has such powels Mayne s Hmd_u

K laW paras. 218, 219.”

[\IACLEOD C.J. —Pmma fazce, you bay, that It 1s
presumed that ever ythmg is in ordel when the sale is-
Dy a natural guarchan ]

- ZYes. A%vard after attaining majorlty car. certamly

»pomt out wherein it is not, or “to put it properly, he

~may require the. ahenee to plOVG "how it isim order
But Whleheve1 Way the onus may lie he cannot 1gnore

.....

@ (1918) L. R. 45 I A 73 at- . ) (1918) 42 B?m 626,
PP 77 87 A
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JAhesale: and- Wlth it. Altlcle 44 of the Indlan Elmlt-
atlon\Act

(»\;;.:f\

©_.'The case of Phaqumt 0 ovind .. Kondz valad Maha-
du“’ is certamly against me; but it has not been approved
“of by the vay Council in Malkarjun v Narhari®,

Whlch shovvs that if the sale is a. leahty, 1t is a reahty .

defeamble only in the, way pomted out, by law ' “_,; o

[MACLEOD G, J. :—Malliarjui’s case® is ofa ]udlcml :
sale The point” here is"whether-a sale by a natulal,

rrualdlan can be ignored by the minor.] . . ~_

But the punclple is the same in both the” cases. ‘

Artmle 12. apphes toa judicial sale, Article 44, to '

a)uvate sale. It must also be 1emembered that there'

WAS 1o Artlcle snmlar to Article 44 in the earlier Limi-
:tatlon Acts of 1859 1871 =~ The Article allows full three

Vears to the ward on attalmng majority. within Whlch :
he must make up his mind ‘whether he would stand by~ :
ior 1epud1ate the sale and take necessary. actlon to' ;

’ av01d it. -

0 Would_ also- 1ely on Mahableslwar K’mshnappa V.
Pamchandra Mangesh(") and Lazxmava v. Rachappa'® :
'{:md the recent umeporbed mse in Secoxf‘d Appe‘xl

“No. 1143 of 1917, B -

) “D. R. M(memkar for the 1esponde11t —I submlt that.
Altlcle 44 of the Indlan Limitation Act apphes only to -
two’ clasqes of gua1d1ans €)) testamental y guardian and

B {2) gualdlan appointed by the Court” It will have no

apphcamon to the case of a natural guardian of & minor.

“This is clear from the -use of the word “ward” in" that

Artlcle ~There'is a difference between “minor” and
“yward” A “minor”, means a boy who is not deemed
- 40 have attained ma]orlty under the prowsmns of the

: Indian Majority Act Whlle a ‘“-ward ” means a mmor'

S, (1889) 14 Bom. 279. . @) (1913) 38 Bom. 94.
(!J (1900) 25 Bom. 337 atp 351 L@ (1918) 42 Bom. 626.
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- for Whose property or person a guudlan is. appomted’
- either by festament or by Court > see section 4; clanses (1)
. and (3) of the Guardians and’ Wards Act, 1890, This-

-Act was enacted to amend the law relatmg to guardlan 'f

‘ and ward ; it does not affect tlie powers of the natural.
~ guardian of a minor whose powers are governed by.the-
_personal law of the parties: Honapa V. Mhal_paz“’ '

The transfers made’ by ‘the . above-menmoned “two-

classes of guardians'in accordance Wlth the. Gua1d1ans.,
‘—and Wards Act are: pmma Sacie valid’ ‘and bmdlng on:
- the minor unless the minor gets them set aside thlough ’
- ‘Court.’ Such suits alone are- governed by Article 44 :
- .Anandappa v. Totuppa® ; as regards the ‘transfers:
~made -in contravention of sections 28and 29 of  the-
'Guardlans and . Walds Act they are expr essly decleuedr

to be voidable by section 30 of the Act and no, inter--

“vention of the Court is necessary to set’ them as1d&.'
. Mere repudlatlon by the.minor on attammg ma]orlty:
~is quite- sufﬁment but the m1no1 can 1at1fy ‘them on;
attalmng majority. Assuming that the’ word “ ward "

is synonymous with “minor” and guardian 111c1udes;*
even a- natural guardian, I submlt that -Article 44 has-
no application to those transfers by the natural gufu d1an .-
which. are not supported by: legal necessw) . Such .

- transfers are wholly unauthorised -acts ‘of the guardlan."

‘and need not be set aside. Thls is'the ratio in Mala:
- Din v. Ahmad AU®,

‘Whether you call such transfels as VOld or-voidable,
it is immaterial because the word “ voidable ” is deﬁ'nedx
by the Privy-Council in szoy Gopal Muicer]a V. Kris
shna Mahzshz Debi® as meaning capable of being fmfﬁrm-g

ed or disaffirmed subvequently and not requu mg inters

ventlon of the Court for bemg set as1de ~This’ p1 1n01_ple ‘

'T ‘n,) (1890) 15 Bom. 259. e ,' (3) (1911) 34 Al] 213
- ® {1911) 17 Bom. L. R. 1137 ) (1907) 34 Cal 329 dt p. 333
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_1s nghtly followed i in Balappa v. O’hanbasappam ThlS

ease is not. cor1eet1y chstmﬂmshed Jin Laxmava V.o

'~Raclmppa") on the glound that- it was a case of a de

i facto guard1an who is no" gualdlan at: all bub the argl-

ments and the- declslon proceeded on the assumption ’

;that the step “mother was’ both a de jure. and de facto

guardian. - Beqldes thouﬂ'h ‘de facto gu‘xrdlan% -are not

.recognised by Mahomedan law they are recocmlsed by

_ Hlndu law - _Mohammd Mondul v. Na, jm' MonduZ@)

- Desaz in reply : :—The word “ Wald ” in the’ Limit-
ation Act is used in itsor dinary sense. Tt means a minor

who has some one to look aftel him. It- cannot include-

a homeless chlld or a waif, Guardian” and “ ward
‘are merely couelatlve terms. The. deﬁmtlon of the
-words gualdla‘n ” and “ward ”.in the ‘Guardians and .

‘Wards “Act is not’ really opposed to this view. The
word ¢ guardian ” does not necessarily mean only the -
testamentaiy or the certificated gua1dnn See Hemidas *

v ounpaxappa“’ and the fact that there is an express

.,pl'OVlSIOIl -made in section 30 of the Guardians and Wards

~-Act for avoiding dlsposazl ” of property by such truard-'

~ian-’does  not mean -that alienation made by other .

guardlans can be- ‘winked at or, ignored or got over by .

mere repudiation.  Article 44 contemplates alienations
by ‘all sorts of guardians whether natural, testamentary,

-or. certificated, -without d1st1nct1on and_ its operation -

cannot be by mere implication controlled by -thé’
Guard1a11s cl.lld ‘Wards Act which came into exlstence‘
~mearly, thirteen years after. A1 tlcle 44 was enacted '

<CAV

, MACLEOD O J. ——ThlS appeal has now been fully argu-
_ed and an opp01 tunlty has arisen for decuhng a questlon

m (19}5) 17 Bom L R m4 ~ 701 (1899) 26 Cal. 820.

® (1918) 42 Bom. 626 . . ) (3918)'S, A. No. 1143 of 1017
(Unrep) deciged on 1-10- -18..
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1919.2 Whlch has glven ~rise to a cons1derab1e conﬂlct of

]IldlCla]. opinion, namely, Whethel a Hmdu minor ‘on his
attaining ma]orlty can ‘sue:-to. 1ecover posseesmn ‘of

£ plopel ty transferred by his’ mother aetmo ag_his natu-

ral-guardian duung his minority without suing to seﬁ
"aside the transfer and therefore coming within the.
p10V1s10ns of Article 44 of- ‘the antetlon Act. That
- guestion’ Was answered in.the" nevatlve by. Beaman and
‘Heaton JJ. in Lazrmava V. Rachappa“’ wlhiere “the-
plalntlﬁ had bought cer tam property from one Mudhappa
~which had been sold by M_udhappa S 1nothe1 durmg his-
. minor Lty tothe defendant and?f’e“ience may be made to
M"” d})leslwar Kmshnappa V,Ramcf; andra, Mangesh(’“
Where K as manager of tlie family appmnted -a Muktyar :
Wwho sold Mulgeni rlghts K’seldest son after: auta1n-~
~ing ma]orlty sued to recover possession’ alleng‘ hai;
" the sale Was void. Tt was- held that it could not- be >
treated as & nulhty and the right " of: the plalntlff to
~ challenge it was barred by Article 44 of Act. IX of 1908.
But there are contlaly dec1elons of thig- Comt S

In: Bhag Jvant Govmdv Kondz valad Mahadu(‘” the:

| plalntlff sued to 1edeem land 'tIleged to have been mori--

gaged by his fathér in 1858 to the grandfathel of the st
defendfxnt The defendant allecred that the mortgage had
~ been: executed in favour of the father of the 2nd defend-
'tnt and that in 1863 the equity of 1edempt10n Tlad been
* 'sold to the mortgagee by the widows of: the- mor tgagor :
durmg the plalntlﬂ’s minority. Thé defendant contend-
ed that the suit was remﬁy one t0 set raside the sale ‘of:
" 1863 arid was barred by Article 44 of the Limitation.-
—Act, XV of. 187 7.- It was held that Article 44 d1d naﬁ

 apply as the necessity for 1mpugn1ng the sale of 1863

Jto the 2nd defendant arose: from . the 2nd defendant’
1e31st1ng the plamtﬂf’s chnn to redeem the mor tgage,

.-"_ @ (1913) 42 Bom, 626. . .. ‘@ (1913) 38 Bom 94

@ (1889) 14 Bom. 279
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;jand was th erefme subserwent to the suit for posseesmn 19190

It was-also held that the 2nd defendant. having entered. . "P‘M I"R m‘:
i}“mto posseeelon as-mor tgagee could not aftel wards set UD - Lumawsa

“an adverse pos’sesswn 28 OWner so as to - defeat plaint- Lﬁ»&&&
iff’s mghh ‘to redeem Alz Muhamma(l v, Laltq L BN
‘Bakhshﬂ) Tan;z v. Na Jammcc(’) - M @uADU

, In Anandappa v. Totappa(3) the pld;llltlﬁ sued. for a
’declara,tmn that-a deed of exchan@e dated the 15th June
1900 was not binding on him and for 1ecove1y of posses-
‘sion of certun lands. . The deed of exchange pulported
-to be between the plaintiff a minor interested -in his
Own right " as the \.ftdopted son of- a Vatandar actmg
th rough his natural father and the. natural gr‘mdhther .
-of the plamtlff The ‘District Judge reversing the deci-
“sion-of the . .Subor dinate J udge -held ‘that it wds ot
necessary £67 the plaintiff to sue to" set aside the- deéd
_on*the quthonty of the decision 6f the- Puvy Council
in Bijoy- -Gopal Mukerji ¥v. Krishna. Mahish Debi®.
But ‘that was a suit by a revergioner to recover posses-~
smn of property leased by a Hindu- \Vldow The cleclsmn
-of the Dlstllot J udge st upheld inappeal by Scott C.J.
and Rao J. They sald “ whether a plaintiff must sue for
“cancellation of a. doeument under which the - defeudant
in possessmn clalme, depends we think, upon Whether
the onus of plOVng‘ cwcumetances eshbhshmg its .in-
valldlty libs npon him ‘or whether it lies -upon the.
defendant 10 prove circumstances estabhslunrr its vali-.
dity . They then referred to. the decision of- Wood- -
roffe:J. in ch*zhar tha V. Da'samthz Mzsm“) " That -
agam ‘was a.suit by a reve151oner to recover plopelty
dhemted by a Hindu widow. Woodroffe J. relied on
a passage in the ]udo*menu of ‘the Madlas ngh Comt
m Unm v, A nchz Amma(") :

m (1878) 1 AlL. 655" atp 68 L L @ (1907) 34 Cal. 829,
B ) (1856) 3" Mad. H.C.R7137. <, - @) (1905) 33 Cal. 257,
“19): (1911) 17 Bont. Ti Br 037a ", CE (‘390)14 Mad. 26-.
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Tlnt Was a su1t ﬁled on behalf of a Malabw mrwad" .

ahenated under a Kanom mstl ument by the Kamavan. .

It Was held: that since a: playel for the C‘anellatlon :

The Comt said : © In our opmlon there is no chstmc-»f

. tlon between this case and ‘other cases Whele a similar .
"ehalge is made in 1espect of an instrument “of - ahena--.

tion executed bya person who, not bemg thefull owner of

.the property, has & conditional authority only to dispose

-of it.” Such are the cases of a guardian of a mmor the. ﬂ
manager of a Hmdu famlly or the sonless widow 1n a
".divided Hindu f_amlly - In these cases, as . Was arguedt.

by ‘the appellants’ Vakil, it is not ‘only not- ‘necessary,

\but itisnot poss1b1e, to have the instrument-of ahenau?;1 :
tion cancelled and dehveled up, becauseg, as between thef:;f

parties to it, it may ‘be a perfectly valid 1nstrument..

. All that is needed is a declaratlon that the” plamtlifs “f::

-interest is. not. affected: by the instriment, and -that
declaration is- merely_ ancillary to the relief Whlch_ ,may;f;;.
be granted by delivery of possession”. Reference was:

“made to Sikher Chund v. Dulputty Smghm *Where{._ﬁ
" Prinsep J. ‘said “The fact that a guardian %ay ‘have

1mprqpelly sold property belonging to his Waxd and

“may -have embodled .this transacmon in’a: Wntten;
~instrument, cannot, 1n%y opinion, affect the position
“ofa’ ‘minor ‘seeking to recover that property, merely "

because a. written instrument~ was. executed.. That |
‘instrument is between the gu‘trdmn and a tlurd ];)arty.j~

= If the guardlan has e‘{ceeded his authomty, the 1nstru-
: ment is nat the act of the minor; and. it would not be.“
_ mcumbent on h1m to sue to set 1t as1de as 111 the case

. (1) (1879) 5 Cal 363 atp 370
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mof one who has 111mself exeeuted an 1nst1ument the

"‘vahdlty of Whlch he impugns ”

But it must be noted that thele Was ne Ar tmle in the S
leltatlon Act of 1871 -which was then i in force corres— -

Epondmg with Artlcle 44 of the present, Act.

codn Anandappa V. Totcma(” it was a1gued that the j
-existence 'of Article 44 of the Indian leltatlon Act+

nnphed ‘Lhat Whenever a guardian ‘has effected a sale

of his Wald’s plépel ty the sale was valid until. 1t) was -

et aside by suit. But Scott: ©, J.said » “ We are not
prepeued tohold that the existence of this Articleinvolv-

e any qualification of the principles expressed in "the .
Judgment ‘of Woodroffe J. .already referred to.- The -
. Article.possibly refers to cases in- which a qud might -
sue to s6t aside a sale effected by his oualdlan with the .
authonty of the Court. which would prima facw be -

Vahd but which, on proof of certain cwcumstances sach -

as mlsrepresentatlon or fraud with reg ard to the gu‘u'd-
1an, mlght be set agide.”

In Balappa V. C’hanbasappa(z’ the plamtlﬂ sued to re-
ﬁeem a mortgage executed by his father, his step-mother
durmg his minority having sold the equity of redemp- -

- tlon to the defendant mor tgagee - As plaintiff brought.

' the suit more than three years after attaining m'qonty:

1t was argeed the suit was barred by A1 ticle 44.

- Sceott €. J. said : “ It appears to us extremely dpubt-
- ful if Armcle 44 of the Indian Limitation Act has any

: apphcatlon in circumstances sitch as we have here.’

- The step'mothm cannot be in a better position than any

other manager t0 deal with immoveable property which .
~is not’her own as appears from the case of Hunooman-
. persaud Panday v. Mussumat Babooee Munraj Kun-~.
: weree(‘) Whlch was a- case of a mor tgage by a mother...;

‘@ (1911) 17 Bom. LR 1137n e ‘
,““’ (1915)17 Bom. L. B. 1184~ @ (1856) 6 Moo. L. A 393
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| 1919 s “The 1earned J udge appears to thmk that the questlon?;
”_;;;I;:; < with vegard to Artlcle 44ig dwposed of bv the 311dwment'~
- Lamanna - - of the Privy. 001111@11 in- ﬂ[alkarjun v. Narhari O- mfr
;’fq e whlch a reference is made to Bhagvant Govmd v, Kendtr
L UMANRA - - cL
Ccmx - . valed Mahadu®. Tt appears. to us ‘that that conclusmn is:

- Mamivu: - "1y0t correct, because the question of the powers of. the 80~
called de faeto guardla,n in relation .to'a defence of limi-_
” ta.tlon under, Article 44 was, consldel ed atter exhaustlvef'
3 argument by the Privy Councﬂ in ]l[ata Din'v. Aﬁmad‘
AL, and-the eonclusmn aruved atis th‘lt Article 44 has -
' 1o anphewtmn to.the: CaSB ofade facto guardian wholly
‘~_ unauthorlsed to efEecm a transfel

) N

In Zl/[am Din V. Ahmad Alb‘*’) a Mahomedm sned toi
‘redeem a mortwage, the equity of . redemptlon to Whmh,
had ‘been sold by his elder blother tr ea‘rmg the. sale as
a nulhty The defendant pleaded that Article 44 of the

. leltatlon Act applied but their Lordshi ips of the Pllvyi
;_ iCouncﬂ said:" * Article 44 prescmbee a perlod of three ‘
years within Wthh a ward; who has attained maj orlty,
. may set aside a sale made by his guardmn the time-
- xunmng from the date of the Ward’s majority.. "This.
i provision has no application “to the plesent case for 7
‘the sale here was effeebed not by 2. gua,xcha,n but by ra.

‘ Wholly unduthonsed person ‘

But theu' Lordshlps d1d not 'say that an umuthor17ed
ahemtlon ‘was beyond ‘the - scope “of Armcle 44,~ an(if
" herem with all due respect lies the- fallacy of the
» argument of the’ learned ‘Chief -J ustlce, the foundation’:
- of 'which Was laid in tlhie judgment in Unni v. Kinchi -
’ Amma“’ where all ahenatmns whether by managers of
" a-joint family, Hindu widows or gumrdmns Were plaeed
:An the same categm y As remftrked by. Mr.. Rustomp« :

\, !1) (1900) 25 Bom. 33} at p. 2-22.- @ (1911) 34 AlL 213 w . 2297
©@ (1889) 14 Bom. 270" - .- <4) (1890) 14 Wad 26,
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‘-'111 hlS commentwry on the leltatlon Act at paﬂ'e 250 :

> Ar‘rlcle 44 p1esupposes that the alisnation is unautho- ’
‘rized and if it were held that stich alienation does nob ‘

“come within the Artlcle the Article. x\ ould be in effect
fnulhﬁed ”? :

[

“In 01del to answer the questlon befme us we mustj
confine ourselves strictly to the case of a transfér of

prope1 ty by a Hindu mother acting as nataral guardian
~of her minor son and not be Ted away by false ana-

‘ logles “The’ Position of the natural gualdlan is not the ..

“same as that of the Hindu widow,, or the amnagel of °
a joint family, or anunauthorized g rrumdlan The doc- -
“trine of subserviency which was applied in Bhagvant

~Govind v. Kondivalad Mahadu® vas expressly disap-

“proved of by the Privy Cou il in Malkarjun v. Nur-""

Niari®. In that case a mortgagor sought to redeem after
the equity of redemption had been sold at a judicial sale
-in execution of a decree. Their Lordshipsheld that the
sale was not a nulhty and that the suit was to set adide
-the sale.- They said at p. 350: “ It is obvious that the
“expression ‘ set aside a sale is not attended by any
such dlﬁiculty {as the expression . ‘set aside an_adop-

tion’), because -a sale, valid until set aside, can be-

legally and literally set aside ; and anybody who desires’

relief inconsistent with it may and should pray to set it

aside”. Referring to Bhagvant Govind v. Kondi
valad Mahadw® which had been relied upon in argu-

ment, theirLordships said : - “ In overraling the plex of .

limitation the Court made the- following observations :

tThe necessﬂ;y of nnpufrnmfr the sale of 1863 to the ‘)nd
defendant arises from the 2nd defendant’s résisting the
plaintiff’s suit to redeem the mortgage and is therefore
subservient tothatsuit.’...Their Lordships find it impos-
311)16 to gmsp the 1<,ason1nfr belnnd (these obser vat10ns)

E (1889) 14 Bom. 2‘9 ' S (_2)~(1900) 25 Bom. 337.
TILR 10-9 7 o ‘ e

R
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— 'kept alive as long as the right.to redeem would
“FABIRAPPA

* LaMANNA -
S
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_subsist by virtue. of uhe mortga e, the result is that the

5 A - validity of’the sale might be held in suspense for sixty

FLOBIN T
“MamADy. -

‘ yeals....'..n..But if the saleis a rveality at-all, it is a
reality- defeamble only in the way- pointed out by law...-
The Limitation Act protects bona fide puxclnsgrs at
judicial sales by providing a short limit of timé within
‘whichisuits may be brought to set them aside. If the

- protection is to be conﬁned to suits which seek no other
‘relief than a declaration that the- sale  ought to be set
aside, “and is to vanish directly some other reliéf. con-
;sequenmal on the annulment of the sale is sought, the
'protectlon is exceedmgly small. - Such hovvﬁver seems
to be the effect of the doctrine of subserwence laid doWn

"y the Bomhay High Court.” "The argument that if the
-plaintiff sues for: possession ignoring the transfer he
“cannot be szid to be suing to set aside a ’mansfel i‘or
the question does not arise until-the "defence is 1a1sed

' is algo disposed of by thlS ]udgment Whlle 1eferenee

“may be made- to Shrinivas Murar . Hanmant®

-where it was held that Article 118 of Act XV of 1877

i‘ applied to every suit where the validity ofa defendant’s

~adoption is the substantial question in dlspute whether
éuch questlon is raised by the plaintiff in the ﬁrst
mstance or arises in’ consequence of the defendant set-
_-ting up his own adoptwn as a bar to the plamtlff’

4 success. , ’ N T

- Lastly there is the algument thzit a plamtlff need,

10t sue to setaside a transfer to which he isnot a party '

- Sikher Chund v. Dulputty Singh®, . That. argument_
may very well apply to a suit by a reversmner impugn-~

ing -a transfer by a Hindu deow, for the widow
1ep1esents her huqband’s estate ‘lnd until. her death
thele is'no one who has a vested mterest nor is Qhere‘

(1) (1899) 24 Bom 260 ﬂ) (1879) 5 Cal. '363."
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‘fan obhgatlon on'any one to take ploceedmgs until the
~reversion falls in. Bptthe natural guardmn representS“
#the minor’s estate and has power to manage it, ‘subject

“fo the condltmn that he must manage 1t for the beneﬁt '

'-of ’che mlnor

Thele Was one: a1gument addlessed to - us Whlch
i@eemed to me to have considerable Welghb, and: which
I should have been. inclined to favour if it had not
wappezued_ that it has been concluded by authority.

. The use of the word “ ward” “in Article 44 of the_
- antatlon Act is peculnl and there seems noreason
why the word “minor’ should not have been used. It
was argued that “ ward'” in Article 44 means a minor to
"Whom a gualchan has been appointed by the Court
-ander the Guardians and Wards Act or by will.
~““Ward ” is defined in the Guardians and Wards Act as
a minor who has a. glialdian but the only gunardians
‘referred to in the Act are gualdlans 'Lppomted by the-
‘Court or by W111 ‘and theré is mnothing unreasonable
dn bhe suggestlon that the term “ ward ” is confined to a
mmor who has such a guardian and. doas not include
minors Who have natural guardians. That appears to
bave been the viéw undellym(r the remarks of Scott C. J:
: qheady referred to in dnandappa .v. Totappa(” But
.on reference to the ]udcment of the Privy 'Council in
Malkauun v. Narhari® at p. 351 and Mata Din v.
rrhAhmad AU® it will be seen that their Lordships
.expiessly state that’ Article 44 apphes to transfers by
‘.guardians without excluding natural guardians, and as
“in the one case they were referring to a Hindu mother,
and in the other to guardians under Mahomedan law,
" 4t is obvious that they considered that natural giardians
. mndel Hmdu or: Mdhomedan law were not e\{cluded

o (1911) 17 Bom L. R. 11872 . @ (1900) 25 Bom. 337.
@ (1911) 34 All 213.
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It follows that in my OpllllOIl Omanna could not rex

~deem, without suihg to set -aside.the transfer. by - his..
"mothel and as he did not do so within - three years of’
: 'hls attaining ma]omty the. plaintiff’s su1t is barred.

- The appeal must be allowed and the plamtlff’s suit:

'dlbmlSSed with costs throughout

. HEATON, J. ——I concur,’

SHAH J.—I aorree ‘that the plesent suit is bfured by

limitation ; and as this conclusmn involves ‘a ‘recon--

. sideration of the ratio decidendi in: Balappa v., Chan---
‘basappam to which I was ‘a party, T desire to state
“ briéfly my reasons for acceptmg it.. - LT e )

In the plesent case the property belonfred to N‘ma

-who mortgaged it to the defendants’ father 'in-:187 7.
" Nana died leaving a widow Sidubai. and a minor som .
'Omanna. Sidubai purporting to act as the guardian of” .
: 'Omanna sold the equity of re(lemptlon to the defend ants?’’

father in 1891. Omanna died in 1901 - leavmg a Wldow
Gopika who' dled -in” 1908. - The plamt]ff_ who is thef

- next heir of Omanna, after the death of his widow Gopl-f

ka filed the present .suit in 1916 to redeem' the:-

" “mortgage of 1877.. The defendant relied upon the sale’
- by the mother of Omannq But it has been found by :
~ the lower appellate Court that there was no. necessdy

1n0or was there any beneﬁt to the estate

It is u1ged howevel on behalf of the defen 4 ‘nf that
the sale was liable to be set aside.at the 1nstanee of(
Omanna on his attaining ma]outy and that his rlght t05

- file a suit for that purpose -having been bfxrled by
* Article 44 of the Limitation® Act before his -death i
1901, the plaintifl’s pr esent claim for redemptlon Whlch
“necessarily involved the setting aside of the sale. by
, Omanna’s mother, was barred. It is urged that he, can-
‘ot ignore the sale, which is not vmd bub vmdable at,

m (1915) 17 Bom. L R 1134
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-

'bhe 1nstance of the mmor son, and th"tt player to set
Aas1de the sale is essentmlly 1nv01ved in the claim for
redemptlon : :

"The questions that arlse for- demsmn are Whether
Art{alclewﬁ applies to a sale by the natural guardian of a
~Hindu minor, ‘and, secondly, whether it is n’ecessaly to
have it set’ aside before making any claim for possesswn
~Or: rcdemptmn on the footing that no such. sale exists.

~As 1egards the first point I am- satisfied that the
-8cope of Article 44 is not limited to sales by guardians
“who are appointed under testaments or by the Court.
“The language of the Article is general and wide enough
“to include sales by natural guardians, who may have
rsome authority, however limited; to alienate .the pro-
perty of the minor, that.is, sales which are not wholly’
j‘v01d but are voidable at the instance of the person
‘interested in the property. This view derives support
from the observations of their Lordships of *the Privy
: ~'Cou‘n‘é11 in Malkarjun V. Narhdriﬂ) and Maia Din v.
Ahmad Ali®, -Though the article wag first introduced
Ain the Timitation Act of 1877, there is no case in which
it is-held to be restricted to salés by ‘testamentary
:guard1ans or.guardians appointed by the Court. The
* mother of a Hindu minor as the natural guardian of her
s0n has authority to alienate the immoveable property -
.of her son under necessity -or- for the benefit of the
estate. It is enough to refer to Hunoomanpersaud
Panday v. Mussumat Babboee Munraj Koonweree® -
con thispoint.” It cannot be said that the sale here was

~wholly unauthorised as in Matadin’s case®. I am, -

therefore, of _oplnl_on ‘that the sale such as we have -

in this case was one’ Whlc}i the minor on attaining. )
ma]orlty could have sued to set aside fmd Art1cle 44

\ewould have applied to such a suit.-

- )_(1900) 25 Bom. 337 a6 p. 351. © (1856) 6 Moo. L A. 393 at p. 403.
@ (1911) B4 AL 213.C . @-(1911) 34 AIL 213,
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The next question 1n effect is Whether he ought: t0v~

\ have sued to set it aside, and if so what i is the eﬁect of -

his OllllSSlOl’l to do 80 wlthm the 1les011bed pellod onr .
the plesent suit. On this point also--I am of oplmon‘

period allowed by Artlcle 44 ‘md_ his omission to .do so-,

‘bars . the present suit ﬁled_ by a person who - c]alm@ :

under h1m - It seems to me that the - obselvatlons OF

- their Lo1dsh1ps in Malkarjun’s casew and in Klnm aj~
‘mal v. Daim® support this view:. The sqle by the B

“ mother in this case was not null and v01d but 1t Was 3
voidable at the mstance of Omanm

T have reached th1s COIlChlSlOll after a consulelatlon
of the- conflicting authoumes on ‘this point, and-T am

-satisfied that the reasoning in Balappa. v.: Chanbass:

appa® cannot be properly applied to the. case -of a'sale:

by the natural guardian of a I—Imdu minor, WhO has\«}
‘power to sell the property of the m1n01 “under ‘cer tam
c1rcxymstances

Section 38 of the Transfer of Property Act to"Wh:i‘"c'hv
a reference is made in the judgment in Balappa’s case®, :
‘applies to a sale by any-person authorised only underﬂ
circumstances in, thell nature variable to. dispose of =

‘immoveable plopprty As for 1nstance it may : apply to- .

a Hindu widow who bas inherited he1 husband’s estmte ‘
but’ has a limited power of disposal over the 1mm0ve~
able propelty, as well as to. a Hindu widow as the )
natural guardian of her minor son, who can ahenate?,
the immovedble property of her gon under - certain -

" circumstances. But it only lays down a substantlve ,
-rule as to When such' transfers -would bmd the persons :
~affected by-them. "It is not the purpose of the section: .

toiay down the remedles thh persons aﬁected by .

#,

. (1900) 25 Bom. 337 R <2> (1904) 32 Cal. 296.-

@ (1915) 17 Bom, L. R. 1134,
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the transfers may have-to adopt to get 11d of the eﬁ’ect 1919,
‘ of the tlansfers made by different persons with hmlted. L AKIZAPPA
powels ‘of disposal. A reversioner affected by - the . Liwawwa
'transfel effected by a Hindu widow .who has inherited = - " o~
: her husband’s property may be able to adopt a particular BIN
conrse. - A minor whose property has been alienated by Mamapu.
hls natural guardmn may have to adopt a different
-course. A reversioner may -sue during the life-time of
bhe widow to have her alienation declared inoperative
after -hew'death or may wait until her death. The
ahenatlon by. her is in no case vmd it is good during
‘the W1d0W 8 life-time : and after her death it does not
requlre to be set- -aside under any Article. The rever-
sioner’s interest dunng the widow’s life-time -is con-
tingent and not vested in the estate and his suit for
possession after the widow’s death is governed by
Article 141. The case of a Hindu minor affected by
the tlansfer effected by his mother appears to-be quite ’
dlff:erent The sale can be set aside on’ his attaining -
_ majority ‘and there i is a special article which provides
‘,t.he limitation for such a suit. Ido not think, therefore,
- that sectlon 38 of the Tlansfel of Property Act can
afford any “reason for' treating all cases to which it
“would apply, on the same basis as to the remedies open
; to the pe1sons affected by the transfers.

' Ineed not refer to those cases in which the suits
Were filed by reversioners in respect of the alienations
"by .the widows Who "had inherited their husband’
: plopelty ) ) . ~
“As regards an ahenatlon by a natural ﬂuardlan of a
Hindu minor, the case of Bhagvant Govind v. Kondi .
valad -~ Mahadu® is undoubtedly against the view
which we take in this case. But so far as the case .
" relates to the point undel consideration; it is distinetly
dlswpproved by the any Councﬂm Malkarjun smse(z’
@ (1883) 14 Bow.279. T . @ (1900) 25 Bom. 337.
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1919. . - Though the case of Balappa v, O]zanbasappa“) demd- :
F'A;m;xfﬂ " ed by Scott C. J. and myself, may be dlstmwulshab}e on.
CLamawna o its specml facts, as the -alienation in that case was by a
;Lvnﬁ{ﬁng Q step-mother, the ratio decidendi in that case and in the‘
7 BIN csse of Adnandappa v. Totappae. suppm ts the conclfi-
"'MVAH,AP %" .sion reached in Bha Jvant’s case® ; and these two dedi 1—
sions are based upon the view that-the necessity . for 'L
plamtﬂf to sue for setting aside a sale depends upon
" whether the onus of proving circumstafces esbabhshmg
Cits inv ahdlty lies upon, him or whether it lies upon the
defendant to prove c11cumsta,nces ‘establishing its
,‘_vahdlty This . view was largely based upon observa-
‘tions’ made in cases 1elat1ng to sults by reversioners in
respect of alienations made by widows inheriting their
husbandy’ estates as snch. On a :Eulthel consideration
I am satisfiéd that the necessity for suing to set dSIde
a sale does mnot depend so - much upon  the questlon :
whether the onus lies upon the plaintiff or the defend-
ant - in the first mstance but upon. the questlon'
Whether the sale is by a ‘person Wholly unauthonsed or
by a person who is authorised only under celtaln cirs”
cumstances to alienate the property or in other words
‘whether the sale is null and void “or only. voidable if
the person interested seeks to aviod it. “If the latter is
the case, the persons concerned should "sue to have it
setaside if there is any Article of the Limitation Act
Aapphcwble to such a suit. TIn the preqent case Article 44
B apphes and thevefore the necessity of suing to set
as1de the sale is established under the cir camstances. .

In two later cases, ZLazmava V. Rachapprt“’ anda
Hemidas v. Virupazappa®, the decisions in Balapc&“
v. Chanbasappa® and dnandappa v. Totappa"’ have .

. been dissented from. I have 1econs1deled the pomt m )

0] {1915) 17 Bom. L. R. 1134. - (3 (1889) 14 Bom 279
(2) (1911) 17 Bomn. L. R. 1187 n. 4) (1918) 42 Bom 626.
' @) 8. A 1143 of 1917 (Imrep) :
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view of thls CO’lﬂlCt of Ctec;smns ,‘Lnd in the light of the 1919
arguments urged in this case, and I am: satisfied that ——
-the view we now take is the correct v1ew.; o TAKIRACEA |
Speakmo for my%elf I regret the result forasa matter Lm:{w“_. J
~of fact this. view i$ likely to unsettle - some emstmg, MM‘;%U
’tltles to 1mmoveable propertles. The decision in~ )
Bha(/wamt’s case® was in 1889. In.1900 that part of the
" decision with which we are concerned was dlsapproved_ |
by the Privy Oouncﬂ In spite of that Bhagvant’s casew
has been p“obably followed on this point in some cases.
in this PreSLdency, I mean cases which have not been
~reported. Then we come to the conflicting decluons
to which I have already referred I cannot say that
the course of decisions has been uniform and long
~.enough to invite: the ftpphcatlon of the doctrine. of -
~stare deczszs. ‘ _ '
I thevefore concur in the order prolaosed by my L}o_xld
~the Chief Justice. - ' - o
Ap]jeal allowed.
' (1889) 14 Bom. 279. "
'APPELLATE CIVIL.
' 4 B'efore. r]l[vr.lJu‘stice' Shah and Mr..Ju.éticgz Crump.
"DAMU . valad 'DIGA AND ANOTHER (HEIRS OF. ORIGINAL PLAINTIFF), - '. 1919.

APPELLANT . VAIxRYA vaLap NATHU KUNBI (ORIGINAL Drr ENDANT), " December 19.
~ RL%PO\DE\T ’ . B

Civil Procedm'e Code (Act Vof 1908), Order XVII Rule 2, Order IX, Rule 3,
3 Order X XXII Rule: 3+~Adjourned hearmg—Plamtzﬁ‘s default—Non-
appeamnce of defendant—Dzsmzssal of smt—Fresh suit on the same-cause "

of actzon S

oo HFir"st Appeal No..170 of 1918.
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