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on ¢eremonial occasions are mere gratmmes They are.
customary payments for services though they may notA
. be fixed. "As pomted outb in Vithal Kmshna Joshz Vi

.~ Anant Ramchandm(‘) they need. not. be- fixed. - They§

“may’ -vary within certain limits, which, though no};
“defined, are wsually well - understood and recogmsed.
The trial Court’ refused to grant any injunction but,
allowed. relief to ’ohe plainitiffs-on the lines accepted i
the decisions. rela,tmg to the v1lhrre Joshls I thmk;
that under “the circumstances -that Was the _proper:
demee '

. I Would therefore, 1'everse the’ decree of the lower
appellate Court and restore that of the tnal Court Wltlr
- costs in thls Court on the 1'espondent Each party to
bear h1s own cosbs in the lower appellate Cour

. CRUMP, J . :--71 concu_r.vl
* Decree réversed.

o v _ R. R.

© O (1874) 11 Bom: H. C. 6. '

4

: AEEELLA_:I‘_E GIVIL.

Before Szr Norman Uacleod Kt C’uqf.Justwe

«

NUR\[AHO\IED GUL LXM RASUL (ORIGI‘TAL PL UNTJFF), APPELLANT o. THE‘:
SURAT CITY [DNIO[PAL ’FY(ORIGINALDEFEVDA\IT), BESPONDENT*

Dzsmct ]![umczpal Act (Bom Aet IIT. of 1901), section 1a1 (1 )——Use qf )
. property /‘or a lime MIn—-—Nmsance—Mzqumhty to’ determme whetfzér

. '.the use 4s or is likely to bea nmsance—-Power of the Court to, mterfere “with-

i the dzscretwn of the. M umczpalth

© _The'usé of property, for the purpose of ‘2 lime kdn wou\d be a nmsance :
ithin the ] meamng of sectlon 151 (1) of the Dlstnct Mummpal Act € Bomz

Act- III of: 1901) and under that - sechon 1(: 1s the ’\Iummpahty who s ta

o Second Appeal .No 101 of 1918
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;udge “whether ‘the use is or is hkely to become a nuisance . to the nelghbour- e
Hood.: The (_,ourts w111 not mterrere ‘with the exercise of that power unlees 1t "

ea% be shown thfzt 1t Is exermsed inan 1mproper manner.

SECOND appeal agamst the declsmn of W Baker,‘

"71)1str1ct J udge of Sulat reversing the decree passed by‘_;

',]Eg C. Deszu, J oint Sub01d1nate Judge at Surat. .

Smt for a declalatlon

{[‘he plalntlff Was the owner of A 11me k11n 51tuated _

’on land neal the Vauaw Gate at Surat

On the 11th November 1914 a notlce was served by

,:the defendant Mun1c1pa11ty -on . thé plaintiff under

'secmon 151 of the Bombay District Munmlpal Act, 1901,

requnmg him to “stop’ Workmg the . said" klln on the{

,ground that it Was hkely to cause- numance

- The. plamtlﬂ' therefore blought a suit for a declara—
?mon that the order of the defendant Mumclpahty was
i'ﬂlegal and oppresswe and for a permanent 1n]unct10n

“restraining the-defendant from 1nterfer1ng with "the

v_plalntlﬂf in carlylng on his Work in the hme kiln,

The defendant Munlclpahty conS1dered that the

- }plalntlﬂ’s kiln ‘was s1tuated near-the inhabited quarter
of the city; that- the smoke, &c., isswing- from it was.
¢causing and was hkely to cause-injury and nuisance to

“the inhabitantsiof that locality ; that on enquiry the

. defendant’s Health Officer and Chiéf Officer had formed .

"~i-‘,t.l’1at, opinion ;iand that the action taken by the defend-
cant was, ‘within the powe1 conférred on it by the Statute.

- The Subordmate Judge held on ‘evidence that the use
: of the plalntlff’s kil' was not a nuisance to the neigh-
" bourh ood by reason of its’ s1tuat10n and therefore the

"‘{defend ant” Municipality ‘was wrong in ordermg ‘the -
t,}\plamtlﬁ in closmg the hme_ kiln: under section 151 of
" the  District. Municipal Act, 11901, -He granted . the"

J'ln]unctlon prayed for by the. plamtlif
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On appea,l the DlSt] 1ct J ndge held that the Munlcl—;

lime kiln ‘was.a nuisance and under section 151 of the.

'Bombay District Municipal Act, a d1ec1et10n Was"
- vested in. the . Mun1c1pallty and that d1s01et10n notl
" having been shown to have been exerc1sed in a wanton'l
‘or capricious manner, the Court had no ]uusdlcmon~
.',,rto interfere with .the order: of” the Mummpahty He,
thergfore, . reversed the decree and. dismissed - thej

pla1nt1ff’s suit.
The plamtlff appealed to the H1gh Cou1t
G N Thakor, for the appellant ‘
Govefﬂnment Pleader, for the 1esponclent

MACLEOD 0 J. ——The plalnmff is the ownet- of a lime~"
kiln s1tuaﬁed onland near the Vamaw ‘Gate at Suratgf
On the 11lth November 1914 anotlce, dated the 28th,§

.‘October;, was served by - the defendant Mumclpallty on’’

the plaintiff under sectlon 151, of the Bombay District -

- Municipal Act, 1901, requiring him %o stop W01kmgf
_the sa1d kiln on the ground that it was ‘likely. to cause

.a nuisance. - The. plamtﬁf therefore, has blought this:

' -suit for a declara&on that the order, of the clefendanﬁ

Municipality was illegal, Wanton _capricious” andl -
-oppressive, ‘and for-a permanent 1n]unct1on 1estra1nmg k

"the defendant- from interfering with  the plaintiff in

-carrying on his Work in the aforesald kiln' and costs.

.The tnal Court decreed that the pla1nt1ﬂis kll]l Was*’l

not a nuisance vvlthm the - meaning of secmon 151 (1)

: -of the JBombay D1strlct Munmlpal Act, . Whlch the
: Mun1c1pa.llty had a r1ght to order to be dlscontmued

The D1strlct Judge on. appeal reversod that demee

and d1rected that the plaintifl’s - suit  be- d1sm1ssed W1tl‘i
lcosts‘ It is quite. obvious . Jfrom: the Judgment .of - the‘
-wrlal T udge that, he 1ooked at the case . from an ent;u'elyj
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_-\,‘*Wrong pomt of ‘view.- - Section 151 of- the Bombay 1919
t District Mumelpal Act 1901 comes under the: headmg' T

.+ NoR-
« Nulsance from certain. ttades and oceupatlons ~0ne” . amsmones

of those trades or ocoupmtlons is, the use of property for, . GU;‘A?“, .

: the purpose of a'lime-kiln.: So. that we must takeit that .- Tz
“a-lime-kiln in the view. of the Lemslature mlght be a - ngfrf‘
""jnulsance and:the sectlon gives the Munlclpahty power,  Moni-' o

~if it be'shown o thelr sat1sfaet10'1 ‘that any place used‘,., AT

“for the purpose of a 11me-k11n is, or is likely by reason
of such use and situation "to become, a nuisance to the
‘neighbourhood, or is so used, or situated as to be likely
%0 be dangerous t0 hfe, ‘health or property, by written
",nomce to. require the owner or' occupier at once to
-discontinue the use of, or at once to desist from carry-
ing outor allowmg to be .carried out the intention to-
f}use any such . place- for the purpose of a lime-kiln.
Therefore if theére i is a lime-kiln within' the limits of .
“the. Mumelpahty, they are the ]udges as to whether:
Adbis, oris llkely to become, a ' nuisance to the neigh-
g bourhood and the Courts will ‘not -interfere with the -
- exercme of that. power unless. it can be shown that they.
-"have exermsed 1t in'an improper manner. STt is only
Niox ‘the pur pose of seeing whether the Municipality has
. exermsed its.power in the proﬁel way that the Court
:wvﬂl consider the evidence to see what steps- the
* Mumclpahty took before they issued the notice, and i
whis case the. ,notlce wag issued on -the strength of a
repors f1om the Health Officer, and if the Health Officer -
_reported thab this Time-kiln was,  or was likely to -
,become .a nuisance, how can it possubly be said that
“the Mummpahty acting on his report were -acting in a.
‘manner not recognlsed by law? I agree entirely with
_-what the learned appe]_late J udge says on this question. -
It is not for the Court to.- ‘deal with the questions.
- ‘whether what is- complained. of - by the Munidipality
‘has been or is likely to" be a'nuisance, - and to consider
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- e

. :i9§9-"'} g Whether asa matter of fact that partlcular use -of Iand’

- -Nmz- Wlthm the Mumclpal limits is ‘a nuisance or is 11kely

%Ifmmmp ~ . to become a nuisanceto the neighbourhood. Therefor
G";A“ Tam.in entire agidemeént. with the decision of the
Tag” - - learned Dlstnct Judge. and the appeal must be dismissed-
Surat '_
“Crry  with costs."
o Mowi- - . - .
- gIPALYTY. ~Decree ‘co_nﬁr\med,
‘ JG B -

A PBELLATE ,'CIVI'L..
Bqﬁore Szr Norman Macleod Kt Chzqf Justice, M1 Justace Heaton, ancl
Mr Justwe Shah

1919, FAKIRAPPA LI‘\IANNA PATIL (ORIGINAL DLPENDA\?T), APPELLANT v
,Dece.mbm; 19 LUMANNA ' BIN MAHADU DHAMNEKAR (ORIGINAL PLAINTIFF), RES—'
R - PONDENT®,

Lmutatzon Act (IX of 1 908), Artule 44-—Mmor—Wm d——('uardzan—Ahena-—
tzon by natuml guardum qf mmor—-aS'mt to set aside alzenatzon——Lamztatzon.:

. A Hmdu minor on “his’ attammg ma]orlty cannot sue o recover pessessxon of
property transferred by bis mother acting as his natural guardian durmg his:
minority without suing to, set aside-the transfer Wlthlll the penod of hmlta-_
tion prowded by Artlcle 44 of the leltatlon Act -

N mortg'lged his property to defeudant’s father in 1877. After his death
his widow 8, as natural guardian of his ‘minor son, sold the equity of redemp- :
twn to the mortgageﬂ in 1891, without ecessity. - The son attained ma]outy m
1895 and dled in 1901 leavmg a w1d0w

_ °§ died in 1906 ‘and the son’s widow dled in 1908 In 1916 the plamtlﬂ‘
the next reversioner, sued to redeem the mortgage e

-

Held ‘that the suit way  barred under Artxcle 44 of the Tndian’ Lmutatlon Act
1908 for the son ought to have sued to get. a51de the aHenation thhm threa
years of his attaining maJonty

Per SHAH J.:—The scope of Artxcle 44 is 1ot hr.mted to sales by guardlans
who are appointed under testaments -or by the; Court "The language of the
Article iy general and w1de enough to mclude sales by natural guarmans, wh&

e Second Appeal No 636 of 1918
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