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Before Mr Justzce 6hah and Jl[r Jusnce C'rump

BHAGOJI GANU RAUT (HEIR OF ORIGI"IAL PLAINTIFF No. 2), ,APPELLAN‘X.‘ v
- BABU BALU KADAM (ORIGINAL DEI‘ENDA\'T), RESPO\IDENT 2

Vatandar barbers-Rzght 1o oﬁ' ciate on ceremomal occaswns v

CA Vatandm barber has the right" to perform.- services as @ bazber on,
ceremomal oceasions, and is entitled to reeover customary fees from another~

barber Who ha.s actéd in violation of’ big rlght »“ e .
SECOND appeal flom the demsmn of T R. Kotval
_ Assistant- Judge at Ratnaglrl reversmg the decree

passed by H. N. Mehta Subm dlnate J udge at: Chlplun
- Suit for 1njunct10n.

. The phmmﬁs alleged that they were - the Vat’mdar

balbers of the village of Velaneshwar and as such they-
“were entitled to ‘officiate as barbers at. the Kshaur
(tonsure) ceremonies in the village. They complained
that the defendant who was - not a Vatandar barber had
ofﬁcmted as a harber at the houses of four persons in
the village and veceived customary fees: from them.
They therefore sted to obtain-a perm'ment 1n]unct10n
1est1a1mng the defendant from actmg as a Vatandar
balber in Lhe wllage and "to recover Rs. 5 as . damages-
from hlm The defendant contended, mteralm that he
was also a Vat’mdnr barber. |

The tlnl Coultheld that - the plamtlffs had proved

ghat they had the exclusive right as Vatandar barbers.
at Velaneshwar and awarded them Re. 1as damafres ;.

but declined to give the injunction. '

- On appeal the Ass1stant Judge 1'eve1sed the decree.
" and dismissed the suit, holding that though the plaint-
Jiffs were Vatandar barbers, the expression “Vatandar '

barbers” dld not ipso facto carry with it any 1‘1ghts
- ‘?SeQ,ond Appeal 1 "Io 694 of‘1917.
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The plalntlﬁ‘s appealed to the ngh Cou1t

-D. 8. Warde; for the’ appellant —~—The 1ower appellate“
Court ~has’. m1sapplehended the - obsewatlons “of.
Amould J.in the case of Muhammed Yussub v. Sayad .
- Ahmed® at’ p. 37 of the Report.” If there = ‘were
custommy fees- payable in-respect of any office . usefal”
_to the. v111age commumty, ‘an’ action Would lie in
respect of their privation by a Wlongful intruder. info~
the office. A village barber is in the same pos1t10n as
“a v111afre Joshi, and has a right to sue any one - who is-
‘not'a Vatandar barber of the village and yet | encroachesv
upon the functlons of the Vatandar balber e

K. N. Ko Jajee, for- the respondent -—Arnould J mj
Muhammad Yuswb V. Sa yad Ahmed® did not speak
of castomary fees alone as actionable, but 1a1c1 down
“:that “fized and certain payments annexed to the dis-
chalge ol official - duties” were- actionable. - No doubt 4
. West. J. explamﬂd in Vithal Kmslma Joshz V. Ancmt '
Ramchandra@) and Westropp C. J.in Dinanath Abaji.
V. Sadashw Hoiri Madhave® that thefees need notbe ofa
- fixed; but may be of a reasenable amount. But T sub-

 mit that there can be no such thing as a customary

office of a Vatandar barber, as a barber only shaves the.
~ head and. does not perform any celemomal ofﬁce as a
v1llage Joshi or Prleet does. :

[CRUMP J.—DBut the defendant hlmself stated in ]ns )
Wntten statement that he was a Vatandar of the v111age

: along with the plaintiffs].

" T'submit that the statement does not debal me fmm
ulgmg now that ‘the barber’s office is not a . Vatan and
- cannot be acquued by custom. It is not a hereditary-
- office. - And ‘the lower appellate Court has found as

-folIows ~4“The explessmn Vatandar ba1be1 does not
o (mm) 1.Tom. H.C. (App\:)XVIII e "(1874) 11 Bom. H c
;o XXX _I - 6atp. 8
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Jipso faeto cmy with it any rights, I do not think that - RUE
“the remarks at p. 104 of I. L. R. 36 Bom.’ .applicable to ————

a her editary Vritti apply to the: Vatan of a barber ag is Béif}g“
clalmed in: th1s case.”. The payments to a ‘barber are .Be’
not customary and_ ﬁxed fees but aie only gratu1t1es  Bam: :

- SHAH, J. :—The plaintiffs in this case. claimed to be '
the Vatandal barbers of Velaneshwar and five. other”
adgommg villages and ‘as such claimed the exclusive.
right to- oﬂicmte as barbers on CGeremonial occaslons in-
those villages. They sued the defendant for an 111]11110— .
tion and damages in . consequence of his having rén-
dered services as a barber on some ceremonial occasion
‘40 certain Bhandaris on the 11th Malch 1915,

- The defendant ‘denied the- exclus1ve rlght of the
plamuffs to officiate ‘on all - ceremonial occasions and
<claimed to be a Vatandar barber himself 111 the. sald :
v1llages : '

The tual Comt found all the rssues except one relat- -
- wg to. 1n1unct1on in favour of the plaintiffs and passed -
R decree in their favour for damages L :

The defendant appealed to. the District Court and the
pla1nt1ffs ﬁled cross—ob]ectmns The learned Assastant'
. udge, W ho heard the appeal held that the suit, was
mamtamable and that the - plaintiffs were Vatand'tr

. barbers. He held, ‘however, that the expression “Vatan~ -
dar barbers” did not carry with it any rights and that -
" the. plamtlffs had no right to require the Bhandaris to .
get ‘the Kshaura ‘done by them and that the defendant -
~was not liable for damages He purported to follow:
_the test 1aid down in Muhammad Yussub v. Sayad
- Ahmed®, The plamtlﬁ?s suit was accmdmgly dismis-
sed. - The plamt1ffs have appealed to this Court,’ and
it 1s urged on theirbehalf that on the finding of the
- dower’ appellate Oourt the plfunt1ffs cla1m for damages -

) (1861) 1 Dom, H C. Appx va a p. XXXVIL.
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ought to be allowed,.that the obselmtlons in Muham~ ;

- mad. Yussub v. Sayad Almed® have not’been properly :
7 _»_undelstood by the lower appellatb Court, that the office.
- of avillage barber is useful to the vﬂlage community,

that like a village. Joshi, a Vlllage barber may acquire-

“certain” eustoma1 y 11ght to perform services asa barber%
“on celemomal ocecasions, and that sucha barber would be '
- entitled to the customa1 y, though th necesaarlly fixed, .
 fees from anothﬂ barber, ‘who has no right fo pelf01m__-

similar services in “the said V1llages and . who has-
depnvpd the Vatandar barber of hlS usual fees, ~by-

’ofﬁcntmﬂ to. ‘his detmment

- On behalf of the respondent 1’0 is urged that- such ‘a.

4 rlght is incapable of acqmsmon by custom, that the
'1~1'eas0n undellymg the de01s1ons relating to "a v1llageo
. Joshl cannot apply and ought ndt to be. ‘lpphed toa
'.vﬂlage barber, that the payments made on celemonml.
" ‘occasions to the: balbel are mere. gmtumes and- 1_101;
fixed fees, and that the test laid down in. Muhammed’

Yussul’ s case™ has been corr ectly apphecl by the lower

. appellate Comt

© Apart. f10m the ﬁndmgs of fact 1ecorded by the lower

» appellate Court the' respondent’s contentions - would
"have considerable “force. In. the present- case it is
- found that'the plalntlﬁs are Vatandar barbers, and thatf‘.
“the defendant.is not antfmdar barber, though he:
- claimed to be one, in respect of the v111ages in question...
' The lower ﬂppellate Court observes that “ tlie. concluswn ;
"', from the whole evidence i that it is customary .tof-_“
' -recognise the right- of a Vatandar barber to' do service:
- for'his customers”, The ﬁndlng deuves cotisiderable-
support from the defence raised by the defendant that

he himself had such a nght in common with: the"

, v_plamtlifq I do not. see 'my suffi ment reason got. to:

a) (1861) 1 Bom H. o Appx xvﬁx atp xmn
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~ce1emonnl occasmns has-been’ recogmsed in- this: Ple-';q
. sxdency see Vu‘hal Krishna - Joshi v. Anant Ram-~
chandra® and Raja Valad Shwapa v. Krishnabhat®,
Tt is true that_the right of a village barber hasnot been

'51m11ar1y afﬁlmed in any reported case. The leamed

,pleadexs in- the case have not been able to duwf'
“our attention to any precedent in favom of such re- -
cegmtlon, and I-‘am not aware of any It is qu1te ‘
possﬂ)le that the Vatandar - barbers with a-right to .
officiaté ‘do not exist .in the Presidency to the -same -
~ extent as the heledltary vﬂlage J OShlS, and that may -

“be a possible e\planatlon of the absence of any precedent
on the point. ‘However that may be, we hav e to con-
“ sider the questlon on its own merits. :

.

. In"view of the ﬁndlng that the plamhﬁfq are entltled:i
to officiate on ceremonial occasions by custom, T do not -
.see’any suﬁiment ground to refuse to recognise their-

- right.. It 1sacustomary right, which is not in any

sense opposed to public policy, and it is ot suggested.

in the argument that it is opposed to pubhc policy. Tt
i not-unreasonable ; ‘and a barber is one of the re--

: cogmsed village servants, who are useful to the village
community, It may be that his services are not re--
ligious'in the sense that a village Joshi’s services ave. -

But the services of 3 barber may be essential on ceve-

“monial occasions, and may form part of the religious-
ceremonies taken as-a whole. I am, therefore, of".
»01)1mon that there is no sufficient reason not to give-

“effect to the finding of the lower appe]]ate Court.

.+ Jam unable to agree with the lower appellate Court
ﬂ)at the payments made to the barber for his se1v1ces;.

. ® (1874) 11 Bom. H: 0- 6. . @ (1879)3 Bom, 232

.

- accept this finding.: On the basis-of this ﬁndmg, it ]S,‘: < 1919
~difficult to distinguish- the case of a village baiber from ;
that of a village Joshi.- The right of a villige J oslu to. -

officiate’ “and "to- -réceive. the customfuy dues on all -
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on ¢eremonial occasions are mere gratmmes They are.
customary payments for services though they may notA
. be fixed. "As pomted outb in Vithal Kmshna Joshz Vi

.~ Anant Ramchandm(‘) they need. not. be- fixed. - They§

“may’ -vary within certain limits, which, though no};
“defined, are wsually well - understood and recogmsed.
The trial Court’ refused to grant any injunction but,
allowed. relief to ’ohe plainitiffs-on the lines accepted i
the decisions. rela,tmg to the v1lhrre Joshls I thmk;
that under “the circumstances -that Was the _proper:
demee '

. I Would therefore, 1'everse the’ decree of the lower
appellate Court and restore that of the tnal Court Wltlr
- costs in thls Court on the 1'espondent Each party to
bear h1s own cosbs in the lower appellate Cour

. CRUMP, J . :--71 concu_r.vl
* Decree réversed.

o v _ R. R.

© O (1874) 11 Bom: H. C. 6. '
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Before Szr Norman Uacleod Kt C’uqf.Justwe

«

NUR\[AHO\IED GUL LXM RASUL (ORIGI‘TAL PL UNTJFF), APPELLANT o. THE‘:
SURAT CITY [DNIO[PAL ’FY(ORIGINALDEFEVDA\IT), BESPONDENT*

Dzsmct ]![umczpal Act (Bom Aet IIT. of 1901), section 1a1 (1 )——Use qf )
. property /‘or a lime MIn—-—Nmsance—Mzqumhty to’ determme whetfzér

. '.the use 4s or is likely to bea nmsance—-Power of the Court to, mterfere “with-

i the dzscretwn of the. M umczpalth

© _The'usé of property, for the purpose of ‘2 lime kdn wou\d be a nmsance :
ithin the ] meamng of sectlon 151 (1) of the Dlstnct Mummpal Act € Bomz

Act- III of: 1901) and under that - sechon 1(: 1s the ’\Iummpahty who s ta

o Second Appeal .No 101 of 1918
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