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: AHMED ASWAL MU%E (ORIGINAL PLAII\TIFF) APPELLM\’I‘ . BAI BLBI

: wmow ‘OF ADAM A\IANJI AND ANOTHER (OPIGINAL DEFENDANTS), RES :

“PONDENTS © &

- Waste-—‘(r’gﬂ by a life-tenant—Bhag property—-—[nterest tuLen 6y wzdow of
Mahomedan Bhagdar—@ift. by -Mahomedan widow for s'pzrztual benefit. of
her husband——Intentmn of widow to make geft of. hea “husband’s property——- ;
Dange'r to: reverszon——aRecener appomtment of: RN

The gift of a portlon of the ploperty of whxch the donor is a life. tenant
-« constitutes: waste, unless some necess1ty can be set up by the persou makmg
- the alienation. . - T o
o A Mahomedan w1dow who accoyding” to custom-is only a ]1fe tenant of the
‘Bhagdari propelty which belonged to her husband, cahnot make gifts of the
~-estate as if she were in the position of a Hindu widow who is. entitled to mako -

ahenatlons 10 secure spmtual beneﬁt to her husband

The fact t‘nat a hfe tenant is anxious to get the lands transferred to lhe
_‘name of- another pex son, does not by ifself constitute waste, but it mwht
constltute a danger to-the interests of thie reversioner which a Court mwht
take-into consideration on the question whether his interests should be plotect-
ed by appomtmg a Receiver. R ; .

‘ SECOND appeal frorn' the demsmn of M.,S ‘Advani, -
DlStI‘lCt Judge of Broach, reversmg the décree _passed
Dby N. V. Desai, Subordinate J udge at Broach.

? Su1t fora declaratlon. oo B S

"The property in dlspute orlgmally belonged to one

','Adam Amanji, -a Mahomedan - Bhagdar, who made ,

before his death a will Whereby he disposed of his
property,,. inclusive of Bhag property, in favour of .his
_wife (defendant - No. 1) ‘and daughter (defendant

No.2).

Accordmor to eustom, by Whleh Adam Aman]L was '.

_governed on the death of a Bhagdar Wlthout male

" e Second Appeal No. 604 of 1918
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'1ssue Tiis Bhacrdau propelty ﬁlst devolved up(m lus -
N -+ widow for hie, and on her death, upon the nealest male
< -AmMED .- )

o agnate of the. deceased Bhagdar
BuBu
‘ of the fields out of the Bhagdan propel ty by Way of gift"
“toa Masjid for secuung spiritual benefit to her. déCeasedf
~husband. She also made pReparation to-transfer the '

' rest of the propel ty to her daughter defendant No. 2

" The WldOW of Adam’ ‘Amanji first of all: gave two__

The plaintiff, +who was the nealest male agnate'i

: of Adam Amanji, sued for a declaratlon that defendants..

Nos. Land 2 acqmred no rights under the W111 of Adam:

: Aman]1 and prayed for the appomtment of -a Receiver. ,
“He alleged that defendant No.1 “was guilty of waste
_inasmuch - as -she bhad conveyed in gift two of the’

Bhagdau fields to a Masjid; and ‘that she ‘was makmg

1)1‘61)3,1‘3.1)10118 to ‘convey ‘the " rest of the” property to her .

daughter defend'mt No. 2.

" The Subordmate Judge was of opmlon that neltherf
.of the acts alleged constituted waste. and - disallowed
appointment of a Receiver. He held that the will was .
valid only to the extent of one: thll‘d of the property ;

“but that the Bhagdari property wasg not aﬂected by the .
~will. The plalntlﬂf was, therefore, given ardeclamtlon
.‘*that he was entitled to succeed to the Bhagdarl proper--
,\:“ty on the death of the widow.:

ThlS decree Was on appeal revelsed by the Dlstmetf’
Judge - who ‘dismissed the.suit on the glounds that as
thé plaintiff. was a.residuary and not an 1nhe11t1ng

*yelation of the deceased his want of consent ditf not in--
validate the will ;. that the inheriting' relations Whose '
',r»consent would be 1equ1red were. defend‘mts Nos. 1
and-2; and that the W111 was valid. '

There Was a further appeal to the ngh Court The |

:appeal Was heard by Scott C J and Heaton J and."
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. their Lordships’ held that the will was 1nval1d accmdlng
o Mahomedan law and that the plaintiff was, under -
,Bhagdam custom, “the- presumptwe heir of " Adam
~~Aman31 -Thé decree passed by the Dlstmct J udge was
f:reversed the case was ordered to be reheard on other
“-issues arising in the case. The ]udgment oE the ngh
vﬂ’(}ourt is reported. at 41 Bom 377, -

On remand the Dlstrmt Judge | held that the WldOW.‘
~had given by.way of gift.two fields belong1n&to her. .
f'husband to a Masjid, but it did not ‘constityte  waste ;
'that though the widow -did,. ‘at the time of survey,
?"1epresent dther lands of her husband to be of thev‘
»ownersh1p of - defendant  No. 2, there was no’ ev1dence-
4o show that she had transferred the lands to defendant '
No. 2.- "The learned Judge fur ther held that as no Waste
_,'was estabhshed the. su1t should be dlsmlssed

The plamtlfﬁ agam appealed to. the ngh Coult
. «G S Rao,’for the appellant

4G N, Thakor, for the respondents

MACLEOD . J.:—This suit was -originally broufrht ‘
.at the beginning -of 1913 by‘the plaintiff. He sued to
‘have a declaration that he was the nearest agnate of the
.deceased Adam Amanji and-that the defendants Nos. 1.
-and 2 acquired no rights by his will, and that therefore,
‘he, the plaintiff, was entitled to the ‘property in suit .
after the death of defendant No. 1. Adm1ttedly the
'propel ty in suit is Bhagdari proper ty and comes within
sthe provisions of the Bhagdari Act. : S '

" The trial Court on the 15th October 1914 passed the :
followmg order: ‘“Declared that the plaintiff is the -
nearest- agnate of the decéased Adam and is enti_tled :
40 succeed to his Bhag . property in suit after the death -
«©of defendant No. 1. . Declared that the will of the de- -
«ceased Adam is 1n0pe1at1ve in 80 far as the Bhao"»

e
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pmperty m smt is concerned EE fmd defendmt No 2'
-does not acqulre dny right to the sald ‘property . under-
~ the said will against the pldmtlff Plaintiff’s player
‘~__f01 the appomtment of a Recewer is 1e]ected ? '

An qppeal was filed aoamst that ordel and the sun; g
was disiissed with costs throughout on the plalnmﬁ by.
N the 1earned Dlstmct Judge. On the guestion whether‘
~'OF not the will of Adam was invalid under Mahomedan :
A‘-vlaW, the- leamed Judge held. that the will -waé. no’&

;.mvwhc'rl .and’ further that the plamtlﬂ? was nof, enmtle& ‘
~to:impugn it.. ‘He therefore did' not deal with | the

fj.quest1on Whether ‘the . plamtﬁf was entlbled to- a Re-a
'H'_cewer ,

. An appeal ‘was filed in the High Oourb and ‘that-
;'.._decree of ‘the leamed appellate . Judge ‘was’ set. aside,.

~and the case was 1e1~1anded for disposal tipon the other
_‘guestions. discussed in the trial Court. The learned

~ Judges said; “if there has been waste.or there is d(mgel**
‘{6 the- estate “established; a rossﬂ)le 1eve1‘smna1y heir-
- may come in and_ask ior relief. -There are cases:of”

waste alleged and there is a danger of tlansfer to- the-

"second defendant suggestec 7. The case thelefme went

‘back to the District Judge, md he was of oplmon that-

as no waste had been established and as mno- tmnsfer-
of any. lands to defendant No. 2 was proved, there wag
‘1o necessity. to appoint a Receiver. In spite -of the~

)'ﬁndn\lgs of the High: Comt he dlsmlssed the plammﬁ’ ‘
“suit; with " costs thlouo'hout That -in- any .case’ was:

’ia decree- Whmh cannot for a moment be suj pmted
Clearly the plaintiff was - entitled to lnve the order-
:oi the trial Court- restored with regavd tothe first two.

declarations, that e was the nearest agnate “of. the-

deceased Adam,- and that, the: will of the- deceaserl

‘Adam- Was mopelattve Now it is’ ddlnltted on the

’ quesnon of waste that the Ist” defendant. lnd givem
away two Sqlvey,numb,ers _on a-demand by the “Panch:.
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| &after the death of her husband and the st defendnnt‘.
'A‘,~alleged that: her husband agreed orally-to give thi§
~pr operty to the Masjid. Thele Wwas no provision in the.
~will about. giving any. land ‘to the Masjid, and s0-we"
- have this to consider, that the widow . made a_gitt of
«these two lands‘to the Masjid when she- was only en-
Vi mtled to a life interest in the Bhagdam plopertx Ttis
' u«qmte tlue«that nothing Was said-about the- provisionsof: .
“esection 8 of the Bhagdari Act, and the question:
- whether . this alienation is valid or invalid. ”‘under:
-section' 3’ would depend -upon. “whether these two
~.Survey numbels conétltute 2 recognised . sub-d]v1s1on'
-of a Bhag ‘It seems to me. pxetty -obvious that they
_~cannot possibly-do so. :

- But apart from- that we have to cons1del whether the
;glft of a portion of the property of which the donor is a ‘-
“life tenant constitutes waste. On general principles it
~certa1n1y must be considered waste unless some neces-
«sity can be set up by the person makmg the alienation.
. That is not suggested in this case.. But the authomty
-of Khub ‘Lal Singh v. Ajodhya Misser ® has been .
dlagged in on the false analogy -that a Mahomedan
widow who ‘10001(11ng to- custom is only a life tenant -

«of the Bhagdfm property which ‘belonged to her hus-
band, can on that aceount make gifts of the estate‘as
Aif she were in the posmon of a Hmdu ‘widow who is
entitled to malke alienations to secure spiritual benefit

o her husband. That is an absolutely false argument,

'and it shows the necessity of exercising great care

- when one is con%deung the succession to the estate
-of a Mahomedan w hen it appears to be govemed by a =
_pmtlcular law as’ regards the property concerned. It
As only because there is a particular custom with regard E
to the succession of Bhagdari property that ‘the 1st
«let‘endant has a hfe interest Wlth 1ema1nder to the' ’

S (1215) 13 Cal 574
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*_i’revels1one1 1nstead of havmg a, W1dows share in- her**
';.husband’s propelty But by no process of - 1easonmg*
‘can you come to the conclusmn that on. that accounh_
“she is for all .intents and pmposes e\actly in- theV
! 'posmon of a. Hmdu widow. . : o

"> There is also evidente that the ﬁrst defendant W"LS—
“.anxmue to get the lands transferred to the name of the
“2nd defendant. That by itself. might ’ not eonsmtute-
waste, but it might consmtute a dangel to the 1nte1ests"
“of the reversioner which a Court might’ take into cons-
. sideration on the question whether his interests should"
be protected.: 00n51deung the attitude of the defend-.
“ants, and the fact that they are pr obably collecting. the
. rents of the property ‘through some-agency, thele is no-
ibileason Why the Court should not protect the interests:
. of the plaintiff by appointing a, Receiver. The decree:
. of the lower appellate Court will be- set aside; - There-
. wﬂl be the two declarations as ordered by the trlal :
" Court on the -15th October. 1914, and the case will be:
_ remanded to the trial Court for the appointment of &
“Receiver. +The costs - up to the remand order of . the-
High Court were due to the fact that the testator had
-made a will, and whether it was valid or invalid in- the-
-eir cumstances of the case was a question which re-:
qmled 'to be decided by the Courts.. Therefore: followa
- ing the ordinary rule costs must come out of the estate
,“-_up to the date of the remand order. But.the.costs after :
- ‘the remand order dealt -purely with ‘the questlon of: ‘
- Waste and must be paid by the defendants oo

Dem‘ee set aszde. _
T R.R.
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