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Indzcm C’ontmct Act (IX o 18 72), section. 23—(,’ontmct for supph/ of copzes of
._ <@ specimen picture—Copy-right in the pzctwe obtained by a firm in England

——-Publzcatzon of picture in India ot fraudulent—Copy ~right at. common
. law—-——Fme Arts Copy- rzgﬁtAct of186‘) {25 & 26 Vict. ¢.-68).

On the 19th February 1912, the defendant entered into a contract with the-,
plamtlft to prepare and supply to the plaintiff, within three months from the-
“date of the contract twenty thousand copies of a picture of the Coronation-of
f’Ihei'r "\/Iajesties’in England. The. specimen picture was originally published -
o} England by A. Vivian Mansell & Co., which had obfained a :copy-right iy
the smd plcture The -defendant _having committed a breach of contract;.’
the plaintiff sued for damages The defendant contended, that the obJect of
.the contract being to defraud an Engllsh Company who had a. copy rlwht m
the picture the contract was void under section 23 of the-Indian Contract . Act
1872 )

- Held, ‘overruling the ,confentinn, ‘that the contract . did ﬁot cerhe Withim

scctlon 23 of the Contract Act 1872, and the’ plamtlff was entltled to sue for
adamagcs for bleach

s

“The Fine Arts Copy- nght Act of 1862 (25 & 26 Vict c. 68) does nof:
extend to any part of the- Bntlsh Domlmons out51de the Umted ngdom. L

'

) As goon as an author a publisher, or a pamter gave to the world what he
had written or created, 1t became pubhc property, and" there was no. nght at-
‘Common Law before the Statute of Annn (8 Avnec. 19) which protected
him from his works ’oemg copied by ono ‘who chose to do 50. Ll

" Graves & C'o, Limited v..Gorrie (” Jefferys v.. Boowy @ ; and:Mac-.
lelom v. Khon Bahadur Shamsul Ula,ma . Zalka ©@, referred to. ~.°7

SECOND wppeal agalnst the decision of C.. ‘N, Mehta,
-Joint Judge of Poona, reversing the decree passed by
R B Gupte Joint Subordinate Judge at Poona..

oo ® Second Appeal No 222 of 1918,
m [1903]A C. 496 S € ] (1854)4 . L. Q 815,
- "6:(1895) 19 Bom. 557.
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Smt to recover damages

0n the 19th February 1912 the defenclant entered

mto a. contr act to prepale and eupply to- the - plamtlff
20,000 copies of a spemmen picture which referred to
" the’ Coronatlon of Their Ma]estles in-England -in- 1911
- and: which . purported to have’ ‘been omgnmlly pubhshe(l
~in England by A. Vivian Mansell & Co. . This contract

was to be fulﬁlled within three months flom the date

of the aoreement and on the 24th- Febmnry 1912 .an
advqnce of Rs. 100 was re'lmttecl to the defendanf

On the ltth June 1912, the defendant mfouned tlie

plfuntn"c that unless Hs. 100 more were advanced tli,
' plctures Woulcl not be printed. - h ‘
- The pla1nt1ﬁ the1ef01e sued to recover Rs. 1,800 as
.damages from’ the defendant f01 1efus1ng to carry out

,'the contmct el s “

The defendant cont@ncled that under the terms of ‘the”

‘ag1eement Rs. 100 more were to be paid by the plaint-
iff to-the defendant on the pr oofs - bemg appr oved an(l
_that a letter of indemnity was to be passed by ‘the
plaintiff-to the defendant undertaking. to bear himself
all clamfxges consequent on a possible- action by Mansell
& Co. ,against the defendant for an 1uf11ngement of their,

copy-right in'the said picture and that as the plaintifl

declined to abide by these terms, it was he (the plaintiff)
who had broken the contract: and that therefore thgs
pl‘untlf'" should be non-suited. N

 The Subordmate Judﬂe disallowed th,c plca of the
defendant and assessed the plaintiff’s damages at Rs. 800
plus Rs. 100 (the aﬁiount paid by him to the defendant
as advance) but disallowed his claim on :the glound

that the agreement offended against the ploglsmns of
section 23 of the Indian Contract Act and was dccord-
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1919, On appe‘xl the J omt Judge held that the defendfmﬁ ‘
— had broken the contract and that the agreement did not
- Gaxesn - offend against the provisions of section 23 of the. Indian
AN Contract Act, 1872. He, thetefore, allowed the- plaint-
Aarpurar 1 a decree for Rs. 900 and costs. The reasons were as
follows :— |

Y

In the ﬁrst place we have to determine Wﬂeth er the consideration or olqe'et;
of the agleement was forbidden by law or was of such & nature tlnt;, it per--
‘mitted; it would have defeated the provisions, of anylaw (vide section 23 of
‘the Contract Act). The finding on this dopends on the questlon whether on
“the date of the ‘agreement (19th Fébruary 1912) Mansell & Co. lmd a
gubsisting copy—_nght in the picture, Exhibit 52, or not and whether it ~was
enférceable in British Indla -

Now the only law that gave a’ copy-right to the a.uthors of such p1cture§ on
‘their pyblication was the Fine Arts Copy-right Act of 1862 (25 & 26 Viet,
«. 68) which - has been reproduced in the Govermnent of India’s" pubhcatmn‘
of the * Qollection of Statutes relating to India,” Volume I Edition - of: 1913
"and there can be no doubt that if this Statute extended, expressly or by ncces~
-gary application, to British India then that law should be adminjstered by, the -
Courts here under Bombay Regulatlon IV of 1827, section 26

It need not be said _that. copy-right on publication is the creation of a
Statute only. The Common Law recognised the right of the author to any’
unpul)llshed artlstw work only (vide Halsbury’s Laws of England, Vol. VIII,*
bage 188, section 440; Edition of 1909). It was also observed in MacMilun

“v. Khan Bahadur Shamsul Ulama, I L. R. 19 Bom. 557 at page .)67
; a8 follows :—— “Whether copy-right existed at Common Law before the Statute
of Anne (8 Anne .c. 19) has long been a question much debated by . la\vqyus .
, but since the decision of the house of Lords in Jefferys v. Boosey, . 4 H.
. 815, 1t must, I think, be assumed by Courts of law dealing -with questxons .
of copy noht that no such right e\nsted before that Statute.”

. The only question that, therefore, arlses is whather the Fine Arts Copy'
mght Act of 1862 had expressly or by necessary 1mphca.t1on, extended to
" British India. " It is argfled that this’ Act did extend to British’ India, because
it has been published in the Govemment of India's * Collection of Statutes
zelatmg to British India”, and I am asked to draw that presumptlon merely
on the. ground of-its publication in'this volume under section 84 .of the

. Evidence Act. Iam afraid I cannot do that ; that section only creates a
presumption about the genuineness of that book, not that a partlcular ‘Statute
published in it does in fact extend to British India. °
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" on the other hand - thls Statute ‘was the- subJect “of. (hSCUSSIOH ;n G'ravesv
Gorrie “[1903), - Av -C. 49"4 where thelr Lm'ﬂvhlp) _after™.a - critical
. emmmahon of the several seotions ™ antt prov lSlOnS in this Statute, 1A that
e {1 n‘itends to the whole  of the United lenodom it "does not extend to any
. part of the Brxtlsh Dominions outside the United Kingdom”. ~ This is a most

weighty expression of opinions and I am bound. to follow it. = Moreover my "

.own reading of the Act also Jeads me'to the same conclusion. = I would 20

_ further and point out that in the Copy-right Act of 1842 (B &6 Vict.

‘e,-45). which was intended to extend throghout the British "Dominions, the
Legislature had used apt express:ons ‘to that effect (e.g., vide section 15 of

that Act) and that when the Indian Leg1slatu1e thought . so, it itself enacted a

supplementary law of copy-right in literaty works in order to remove all
doubts in the matter, vide India Act XX of 1847 and its preamble. A similar
course has been adopted by the Indian Legislature with respect to the recent

consolidated " Copy-right Act.of 1911 (1 & 2 Geo: V. c. 46) by the Govern--

ment of India Notification, dated 30th Octo_ber 1912, zindf.by :India Act III of
1914. The absence of .any such supplementary. Legislation or Notification

st

* declaring that the English Statute regarding the ,Fine Arts Copy-right Act :

of 1862 extends to British India leads me also to the same conclusion, namely,,

that it was not meant to extend to British India.- It rray have been anomal-
ous that if an Indian author of\a picture were to go to England and register

- his picture at the Stationer's Hall, he would get plotectxon in respect ‘of his
* picture thronghout the United Kingdom, while that an Engh%h author’s copy-
. right obtained by him by such registration in England would not - be

plotected in India as there was no corr espondmcr Legislation here until 30th-
October 1912, when the’ Consolidated Copy- nght Act of 1911 (1 & 2.

Geo. V. c. 46) was proelalmed here and it was directed to come into

~ope1atlon here. from that date. But that appeals .te nie to have “been the

staté of the law in this ,country from 1862 to 1912, and I am afraid Tam

* Lound to adopt it, as' copy-right on publication did not exist at )Cdmmpn' Law
but is the creature of & Statute. , ® e e
' 2 i ] . o B} i Iy
In the view that T Lold at present it is obvious .that even supposing that
“Mansell & Co. had registered ‘their picture at the Stationer’s Hallin England
under the provisions of the English Statute of 1862, they had no enforceable
" right here either on the date of the agreement - between the parties '(viz., 19th

Tebruary 1912) or up to the date of the final breach between-tho parties -

which took phce in June 1912 (vide the last letter, Exhibit 59) or Beptember

1912 (videthe defendant’s notice), the Consohdatcd Copy-u«ht Act of 1911

not havmg fcome into operation - till 30th October '1912. :Therefore, the
! consxderatlon or ochct of the agleement between' the parties was never, even
Cupto the time of its breacl}, forbidden: by law or of "such a. nature that if
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permltted it would have. defeated the p1ov1smns of any law Nor can1t be
_held that it was fraudulent as no deceptlon was to be practised on fmy one or
Jon the public as Exhibits 55, 70 and 92 show that the pictures to.be prepared

- in‘the defendants’ Press Were to bear the name of the plaintiff and his address-

and the'words * Made in India™ and the title of the :picture in Marathi “also,-
‘nor can it-be held that it involyed or 1mphed injury to the pérson _ or- property
of another ; injury alwa)s implies a jus and Mansell & Co. ‘had no right hete,’
Nor can if be said that it* was imamoral ‘or “ opposed to_ pubhc policy. ~It.was

Avclearly not immoral. And as regards public policy.it has been already observed

that fhe works of an authm ‘after publication. are publici juris and that copy-
ught on publication is the creation of a Statute and that even in makmO' guch’

. enactments, the Leglslature has always kept the interest of the pubhc befora

it. Moreover in a backward country. like ndia in the matter of Artg and

i Industmeq imitation may not be opposéd to public’ policy ; only it should not -

: ‘decelve or defx aud the pubhc, e.g., by passmv it oif as the orlgmal plcture
: mntated

The defendant dppealed to the ngh Oour

Pendse w1th K. H. K“ellccw for the appellant =~We.
submit that an agreement to print and reproduce
pictures i in. Ind1a in- colourable 1m1tmt10n of plctures

 which are registered ‘in England by an- Enghsh

Company under the Fine Arts- Copy-right = Act 25
& 26 Viet. c. 66) of 1862, is not enforceable in India
as such an agreement is void under section 23 of the
?ndlan Contract Act. Here, the ‘object of the agree-.
"ment is 1llegal inasmuch as, if allowed it would defeat
“the prowsmns of any law, that i ig, the Enghsh‘ Fine
- Arts. Gopy—ught Act of 1862. Under this Statute the

“original English plcture which was agreed to be re-.-

produced, was protected in England, we submit that
“the English Fine Arts Copy-right Act' must be regard—
" ed as law in British India for purposes of section.23;
Indian Oontract Act. TFurther; asthe object of the ,
arfreement is to defraud the public and also the above-
mentioned English’ Company by printing a colourable ;
imitation of their copy-right,” the object is fraudulent -

. within the terms of section 23. . The.said- Statute is °
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.. -

'@ncluded ‘in i:he svolume of Sﬁatutes relatmg to Indla '

’1)z1bhshedf by the,Government of India in *1913. "More-

over; Bombay Reguhtlon IV of 1827 section 26 Qays "that -
~the law to befollowed ‘in the trial of suits shall be -

Acts of Palhament and Regulamons of Government
“Therefore, the - Dnghsh Pine Arts 00py-11ght Act of

* 1862 must be regarded as law in the Bombay Prem—i

“tlency under thls Regulatlon

Secondly, éven supposmo' that the sald Enohsh Copy’-'

+

mht Act does not apply to India,” we submit that-

~under English Common Law which is applicable to’
India,under the headmg of “Ju ustice, Equity and Good"

.-Conscience ” as provided by Bombay Regulation - IV-of
1827, section 26, the copy-right in'pictures produced in

- England is presewed in :India. See also Halsbury’s.

TLaws of England, Vol VI_II page 188, para. 440,
page 189 note (1) : . L

G N Thakor for the 1espondent not called. upon.

MACLEOD C. J.i—The plaintiff sued - to - recover
Rs 1,800 as damages from the defendant for refusmg to.

-carry out tlhe contract to prepare and supply to -the
plaintiff 20 000 coples of the plaint picture.. The breach.
) is -admitted, - but ‘the - defendant. contends ‘that. the
contract came within the provisions of section 23 of the
Oontlact “Act and as the agreement is fraudulent or
“involved or implied injury to some pelson its objegt
" or consideration is unlawful, and the contract is, there-
fore, void. The defendant must depend for. this

. .contention on. the algument that as there was in’

England a ﬁlm who had a copy-right in this picture,
it was a fraud on them to’ print the plctule in India.

It Was first contended that the Fine Arts Copy-
Cright Act of 1862 (25 & 26 Vict. c. 68) had been extend-
Ced to British‘ India; but it is quite clear from the

-
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" decision i in Graves § Co., Limited v. Gorric®.™ “to;which -

‘we have been referred, that the Act does. not e‘{tend to-
~ any part of the Bntlsh Domlmons outside the Unlted_
-. Kingdom." -

» Thenit is‘alleged' that at Oommdﬁ-LaW an author, a.
publisher or apainter hasa copy-right inhis productions..

-That question was decided in Jefferys v. Boosey®; and

i Maclelcm ~v. Khan Bahadur ;S’hamsul Ulama:
M. Zaka @ Farran J. said: “it must...be assumed

by Courts of law -dealing with questions of. copy--

right that no such ‘right existed (at Common LaW)-

‘before” that: _Statute (8 ‘Anne ¢  19).” - The

judgments in-.Graves & Co., Lzmited V. Gowwm'

‘and Jefferys v. Boosey® - are most clear on that subject .

They were based ‘on this reasoning that as soon as an’

~author, a pubhshel or a painter gavé to the world
“what he-had written or created, -it, became pubhc .
_property, and there was no right at Common Law which .

protected him from his works being copied by any one

-who chose to doso. ‘It appezus therefore, that th1s .
. contract does not come within sectlon 23 of the Contr act
Act. The plaintiff is entitled to sue for- damages for

breach. The appeal, therefore, must be dlsmws ed with

“costs. - -

. Decree conﬁi'm’ed..-'
| o | I | J. GiR:
® [1903]A C. 496, 8 @S 4L L. . 815

@ (1895) 19 Bom. 557 at . 567.
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