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i the Railway combmy were Well within thelr powers 1m
- closing the level- crossing- at the point A, and they hadi -

fulfilled all the reqmrements which. the laW u’nposed_ on
‘them by providing another 1eve1—c;oss1ng at point’ D.
‘The appeal, therefore, is dlsmlssed with costs.

- 'CrUMP, J.:—I concur.-

Decree conﬁmned,
J. G. R

APPELLATE OTVIL.

i [’Before Sir Norman, Macleod, Kt, C'hic;f Jusﬁ'ce, and My, Justice Crump.” )
GANPATRAO APPAJI JAGTAP (oRIGINAL PLAINTIFF), APPELLANT v. BAPT™
BN TUKARAM AXD OTHERS (ORIGXNAL DEFENDANTS"NOS 1 AND 2), REs-

’ Indian Evidence Act (I of 1 872), section 92, provzso 6‘—-Sale deed—Old docz
.ﬁ-ment—-]ntcntwn of parties—Euxtrinsic {evidence, admzsszbzlzty i of—-Suc{g

_ evidence can only be ullowed if the terms of the document require explana~.

Lion. ) :

In 1865, a pos:e»ov) mortgage deed was passed in favour of the father
of defendant No.1. In 1867, the mortgagors sold by & document - purpmtmg
to be a. , salo-deed the equlty of redemption to the plaintiff’s assignor. - The-
plamtlif having sued for redemption- of the mortgage of 1865, an issue was

 raised whether the transaction.of 1867 was a mortgage or sale. “Both the-
“lower Courts were of opinion that on the wordmg of sthe document  itself"
#viewed in the light of certain surrounding vircumstances as ito the value of
;the property, inadequacy of consideration, &c., under proviso (6) of section 92
<of the Evidence Act, 1872, the parties ‘intended that the-jtransaction} was &
-mortgage. - On appeal to the High Court, '
‘Held, that the document of 1867 was termed a sale-deed and on the face- .
wof it it was anything except a salé-deed and the Courts shouldjnot ha.ve takem
mto conmdemtlon extrinsic evidence in construmg the document ’ .

* On general priucy; Jles it would be extremely undesnable, after the document:

bad siuud wore than fifty years to allow evidence to be led to show that the:s

document is not what appears on the face of it, .

*-* "Second Appeal No. 711 of 1918
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Where the document 1tself isa pelfectly plain, stralghtfomard document -

.- 110 extrinsic evidence i is requued to show i in what manner the language of the
docﬁment i related to existing facts " There may be cases’ where such
. mtrmsw evidence is required, and it \\111 therefore be admitted. ‘But. it..can
~only be in cases where the tering of the documents themse]ves require ex-
'pianatlon, that extrinsic evidence can be led within the restrlotmns lzud down

by provlsxo (b) 'of soctlon 92, Evidence Act 1872.
P o
Dattoo v. Ramchandra(l) 1ehed on. - IO

Jlumda Smgh v, Wahzd-ud dml‘) Maung Kym v, Ma Shzw La(3)
; Ballbzshen Das v. W F. Legge(4) 1efen‘ed to.”

SECOND appeal agalnst the demsmn of C. N_ Mehta,

Jmnt Judge at Poona, reversing the decree passed by

D. L. Mehta,- Second Olass Submdlnate Judwe at
Baramati. -

; 'Suitf.f‘or redemption.

The lind in suit, a two-ﬂlird-portion of Survey

No. 120, belonged to three brothers, Balvantrao,

-

Namdeo, and Tatya

011 the 8th: Auwust 1860 the three brothels mor trrawed
the land in favour of defendant No..1’s father B‘tlushet
by 2 POSSESSOry mortrrage deed for Rs. 700.

In 1867 the three mortwagms sold thelrintelest in
l the land to one Ramji for Rs.2C0. The plaintifl be-;
came tlie assignee of the equlty of redemption from-

4Ram]1sheus R

In 1871, one Ganu obtamed a demee against the
mortgagor Balvantrao and in execution of the said,
decree, Balvanfmo s right.in the equlty of 1edempt101r
was put up f01 sale and bought by defendant No. 1

I‘n 1879 the two brothers Tatya and Namdeo sold
theu' 1'1ghts in tlie equlty of redemptlon to two persons

@ (1905) 30 Bom, 119. - . @ (1917) 45 Cal. 320.
@ (1916) 38 AL 570. @ (1899) 22 Al 149,
ILR 1026 . :
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suit for redemption. Redempmon was decreed but the

land Was not redeemed in tlme

In 1900 the father of defendant No. 1 brought a sult

agamst Namdeo and Tatya on a rent-note fo1 possessmn
“of land and posqessmn was given. "

In 191_2, the plaintiff- sued for i'edemptioil of the

-mortgage of 1865,

: De?ehdant_s‘cont-éﬁded 'thvet sale of 1867 in fayour of
Ramji was purely nominal; that™ they had become:
owners of the- eqmty of redemptlon as Savlya’s and

E Pandu s right to redeem was barred, and they had be-
“come _purchasers. of Balvantrao’s right i in the eqluty of

redemptlon in executlon of the decree of 1871. - . <

AL the first tllal the Subordlnate Judge held th'lt!
ther assignment in favoul of .the plaintiff was of a
champe1tous chalacter and decreed the plamtlff’s ‘suit’
for 1edempt10n ‘on payment of  Rs.' 466-10-8. On
,appeal the.case Was remanded to the trial Court on the
followmg issue “ was the sale to Ramji in’ 1867 really
a mortgage”. = On this- issue, the Subordmate Judge
found that the intention of the parties was to .create a,

 mortgage’ and this finding was arrived at on' a con-

s;deratlon of surrounding circumstances: (a) inade-

}—'Aqu‘wy of price, (b) creation of debt, (¢) transfer of - the-

_whole estate to a close 1e1at1ve and on’ the recitals. in -
“the document, viz.,, the use of the terins Dhanko

(credltorb and Rlllle (debtor) and the endorsement of

the Sub-Registrar on the deed that Balvantlao admitted
having passed the deed as Gahan Kharedi (mortgaore, ‘
wale). Tt was, therefore, decreed thiat the plaintiff*was
torrecover Rs. 183-5-4, i.e., two-thirds of the mor‘tgage g
mmount (Rs.” 200) remaining unsatisfied, from the .
d8lendants as secured on Survey No. 120." '
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On appeal the D1st11ct J udge upheld the Suboxdmate
-J udge 8 ﬁndmg as to the mortoage nature of the transac-

‘tion but reversed the decree allowing. Rs.183-5-4; and -

dismissed the plalntlﬂf’s suit_on.the ground- that the

331&111t1ﬁ:' did not sue far the sum and that his' claim in

respect of it was barred under Article 132, Limitation
Act 1908, :

The plamtlﬁ appealed to the ngh Coult

'G.’S. Rao and- B. K. Mehendale for the appellant —.
"The document (Exhlblt 71) is quite clear in showing
thatit is. a "sale oup and out.” The document being
«lear and plain in its terms, ‘evidence of intention can-
‘not be allowed under proviso 6 to ‘section 92 of the

1918,
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GANPATRAG
- ArrAn
v. -
Baro
BIN
"~ TUKARAM...

, Indlan Evidence Act. We submit the case is oroverned :

by fhe decision i in Dattooy. Ramchandra®, The lower:

appellate Court was, thetef01e, -wrong in holding "that

the ev1dence of the conduct: of the parties and their
successors was admissible to show that Exhibit 71 was

A mortgage The lower appellate Court also erred in

* law in viewing the document, Exhibit 71, in the. 11g11t_;

~of the surrounding circumstances and inholding that
it was a mortgage. The Privy Council case of Jhanda
Singh v. . Wahid-ud-din® does not help the respond-
ents. Even in -that case: their Lordshlps base ‘their

«decision upon the construction of the documents alone.

" which were. hefore - them. * The earlier Privy Council

case of Ballkishien Das v. W F. Legge® shows that

when a document is pelfectly ¢lear and plain, extrinsic

evidence is not admlss1ble to show in what manner

- the language of the document is related to gxisting
facts. - We further submit that Exhibit 71 has stood for
ﬁfty years and that therefore it would be quite unjust

" at this digtance of time to allow evidence to show that
ibhe‘ dOéument is not what it appears ‘on the face of ‘it :

@ (1905) 30 Bom. 119: .- . _° @ (1916) 38 All 570." .
® (1899) 22 All. 149. -
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J]mnda Sm le v, Wahzd-ud—dm(l) We ‘also submlt:.vL
that defendants are estopped from contending -that

‘the document (Exhibit 71) does- not embody a genuine-
. 'tlansacmon of sale.

Jumah WlthS R. Balchale for the 1espondent S

The constmetmn put upon (Exhibit 71) by the 1owerf"_
appellate Court that it was a mortgage was correct in
“view of the subsequent conduct of the parties and thef‘»

surrounding circumstances. - The Privy Council de01-4,

-sion‘in Jhanda Singh . v. Walid-ud-din® lays  down:

the correct tést which is that the intention of ther
parties to the deed must be gathered from the languwe

“of the document viewed in the light of the surrounding -

circumstances. Sectlon 92 clause. 0, of the Indian EVld-* :

“enee Act supports onr . contention. The case, of J)attoo--‘

V. Rccmchand7 a® is no 10n091 good law i in view of . the: .

“recent Privy. Gouncﬂ decision in Jhanda Sing Jh V..
’ Wahcd ud-din®, I"also rely on Mau;u Kyin'v. Mg
' Shwc La® and upon Balicishen Das v. W. F. Leg gge.S-

Tn the plesent case there are almost all the indicia- of a.

mortgage. Defendflnt is not in any Way estopped from'

challénging  the bona  fides oft the transaction ' in-
question.

\"MACLLOD. C. L —';Th-e‘pla,intiff brought this _suit.t:()‘

‘ redeem the plaint land which had been mortgaged to the-

father of the 1st defendait by three brothers Balvantrao,

" Namdeo and Tatya by a deed, of mortgage for Rs. 700-

on'the Sth August 1865. One Ramji p111p01ted to buy-
the equity of 1edempt10n by a-salé-deed in 1867, and’
the presént plaintiff is an assignee from Ramji. After-:

,the three blothels had executed the deed in" favoul of

Ramji in 1867, two of tliem Tatya and Namdeo pu1 por ted
to sell-to two persons: Savlya fmd Pandu the1r rlght in.

&

@y (1916) 38 AlL 570. " ® (1917) 45 Cal. 320;
@) (1905)30 Bom. 119:° ) (1899)-22 ANl 149..
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the equlty of redempmon and theleaftel in executlon L1919,
“of a decree against Balvmt1a0 his: right ‘in the: eqmty ——
-of redemption was put up for sale and bought by the q?f{zl:“,).
‘1st defendant. 'The, 1st defendant also alleges that as =~ ™
; Barg
a‘Savlya, and Pandu filed a redemptlon suit and after  wn
:getting & decree for redemption failed to redeem the . TUKARAM.
.property, their.right to redeem was barred, and there- .

“fore the lst defenda,nt became entitled absolutely to the -

‘mortgaged proper ty. .

o _The proceedmgs have gone  through 'viai‘ious ‘phases
“in thelower Ooults In the trial Court the plaintiff -
."Was granted a. redemptlon demee Whlch appears
ab. page 19. - -

On appeal the case was remanded to- the trial Court
for findings on. the following issues:—Was “the sale- -
«deed to Ramji in 1867 really a mortgage; if it was a
~mortgage to What relief is the plaintiff entlﬂed ?

" The case on remand came bef01e another Subordmate
“Judge, and he aftet referring ‘to the facts alr e‘tdy
recorded, came to the ‘conclusion that what purported to”
bea sale’ to. Ramji in 1867 was really a mortgage, and on
that finding he held that the plmntn‘f was entitled to
recover Rs. 133- 0-4 as seculed on Survey No 120 out of

the plaint land

The ‘case’ then came back to the Iower appellate
fCourt again before’ anéther J udge, Who chsmlssed the -
suit on the gronnd of limitation. )

~We are of opinion that both Courts have taken 1nt0
«consideration evidence which they ought not to have "
staken in: constlumg the document of 1867, which is
_‘Exhibit 71 in the case. That is clearly a sale-deed look- .
ing at the language of the’ document. There can be no
“two words about that. - It is dlﬁicult to see ‘how any
udlSCllSSlOIl could have arisen, and. how_any: decision -
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’ could have been alrlved at that the document on the-.

" face of 1t was. anythmg else e‘{cept a sale-deed, and as-
-far as’I can gather from the ]u()‘gments ‘both Courts-”
refer to it as a sale-deed.- An attempt was made by the-

*_defendant to show that the trahsaction evidenced by -
- that- document was a- sha.m transaction, but he failed-

entlrely to prove that _allegation. . But the . appellateu

' Court has come to.the conclusion that Exhibit . 71 must

Dbe read as a mortgaoe The learned Judge bas rmhﬂy_‘
-excluded the evidence of intention.. But he has ad--

_mitted exactly the same evidence that would have been:

adm1tte(1 if evidence of intention -had been allowed,
undel Proviso 6-to section 92 of the Indian- Evidence-
Act and he hag come to the conclusion. re'tlly that.
‘when the parties executed the sale-deed, they 1ntended. ;
that it should be a mortgage transaction. The  only
" circumstance upon ‘which the- defendants could poss1blyi‘<
1ely for their contention is' the statement made by
"Balvantrdo when acknowledging executlon before “the:
Registrar in which he referred to the documeént: as a.
- sale by way of a mortgage. I cannot see myself how .
‘a party who has put his signature to a document, which.
is cleally a-sale-deed, can alter the nature ‘of the docu~
ment by writing on it when the document is reglqteled
that it means.something else than it 1ea11y ‘Lppeals to
- be. Then "the learned J udge has considered various.”
facts__With regard to the value of the property ‘and the-
-inadequacy of consideration, all which may be evidence-
_that the three brothers when they executed a swle deed
1ntended that it should be a mortgage. o

© We think the case clear ly comes within the dGCIbIOIL
‘in” Dattoo v. Ramchanm al.  Sir. Lcwvlence Jenkins,.,
-Chief, Justlce, said :— -

B If'we look to the deed alone it-is clear that the’ decree is- correct and:,

that the plaintiff’s father parted with his interest in the property But it 1s~ '
M (1905) 30, Bg;n 119
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sau:l that the cncumstances to Whlch We have alluded require that we should ‘ 1919
draw an [ inference that the document is mot what it appearb to. be “We can- - . ~
only understand- that ag rieaning that the- document was’ accompamed by a GaxraTRA0

contemporaneous oral avreement or. statement of intention ~which must be . APPA“ ‘
“inferred from: thesn geveral circumstances. .- ‘But it has.been pomted out, by e BAI’
- the Privy Council in Balkishen Das v. W. F Leggem that in questxons of . B

*this kind the Courts in Indxa must be.guided by section 92 of -the Ev1dence . TUKARAM'

Act. "o

_ The defendant has relied upon a dictum of the any
001111011 in Jhcmda Singh v.. Wahzd-ud-dm‘” where-
thelr Lord%hlps say ;—

: “It was not dzsputed that the test in such cages “is the mtentlon of the
‘parhes to the merumentq ‘That intention, however, must be gathered from
- the language of the documents-themselves viewed in the light of the surround-
mg clrjcumqtances

Tlnt is- ev1dent1y a reference to Proviso 6 ks
sectlon 92 of the Indian Evidence Act which states that
“ any tact'may be proved which shows in what manner
the lanﬂuwe of a document is related.to "existing
facts.” That 'is one of the Prov1sos which is tlic
desp'm' of the Judge and the joy .of the Iawyers._ It

~may be read in' many ways. But it is.not easy. to. see
in what soft of . a case tliis provise would be directly
-applicable. If you have to look at surrounding circum-
‘stances in order to ascertain the intention of the parties,
~which has already been clearly expressed in the deed,-
it seems to me it would be - vely easy to go over the
line and attempt to prove from the surrounding circum-
stances that the intention of the parties was not
‘what it appears to be.- A very general statement no -
‘doubt is made by the Proviso, and what their Lordshlps
_sayin the passage I have just read is merely a repetition
-of the Proviso. But on reading the whole of the- ]udg- :
‘ment in that ‘case, it seems. clear that: they had not
apphed th‘tt Prov1so to the facts of thmt case, as’ they

o (1899) 22 Al 149 m (1916) 33 AlL 570 at . 574
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1919, melely cons1dered the two documents before them and
G ANEATEAO gave them the constructlon which - they thought was

Arpan the proper oné from the 001151derat1011 of what was
 Baes . W rltten in the documents themselves B
T BIN -
TUKARAM, We hfwe also been referred_ to the demmon in Maun g

Kyinv. Ma Shwe La®. But the facts of that case
_are‘entirely dﬂferent because the interests of a thivd
'parby were 1nvolved and  the head—note swys —

‘ ' “The language of sectlon 92 of the Lvidence Act, 1872, \Vlth regard to a
“‘contract, grant or dxsposmon reduced to writing', in terms apphes, and appheq |
alone ‘ as between the parties to any such-instrument, or their representatives '
in‘interest’. Whelever, accordmgly, evxdence is tendered as to a transaction-

- with a tlmd party, it is not governed by the section or by the rule of evidence.

.. which it contains,; -and in such a case, therefore, the ordinary rules of eqmty |
and good conscience vome into play unhampered by the Statutony reqtnctlons e

- Ip this case both the grantor and' grantee in’ transactions by deed . regardmg
Certain land were shown" by fhe evidence to. have dealt with it with the®

' knowledg,é that it belonged to a third person who was not a’ ¢ party -to. the
.deeds or a repr resentative in interest of a party’ tolthen,.. Held that section 92 :
of the Evidence Act was no bap to the admission of evidence to show

) what was the true nature of the transactlonsv it did not‘prevent frauduleuc .

. dealmg with a third ) pelson 8 ploperty ’

" In Ballczsen Das V. W P Legge") thelr Lordshlps
said i BT . -

*“The case mnst therefore be decxded on a consideration of the contents of

‘ the documents themselves with such extrinsic evidence of surrounding circum-"

stances as may be required to ShOW in-'what manner the language of the -
.document is related to existing fa.cts s

“That appears to me to show that Where a document
itself is a perfectly plain, straightforward document,
no extrinsic evidence is Yequired to show in what
manner the language ofthe documenb is related to exist-,
ing facts. .There may be cases where such extrinsic’
ev1dence is reqmred and it will therefore be. .admitted.
'But 11; can oﬁly be in such cases Where the terms’ of t]*e :

-

m (1917) 45 Cal. 320 (2) (1899) 22 All 149 atp ‘159.
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«doeuments themselves requue explanatlon, and then

.evidence can be 1ed W;Lthln the restrlctlons lald down :

by the Proviso..

,!-

Then T may refer to’ the case of Jhanda Singh -v..
Wahid-ud-din®, where their- L01dshlps after dealmg‘

“‘Wlth the English cases on the subject, said :—

: “There is one- other remark of Lord Clanworth s in Alderson v. W'hzte”) ‘
~which i is partxcular]y apphcable to the present case. He said —*1 thmk'

“«Court, after a lapse of .30 years ought to .require cogent ev idence to
",mdul ¢ it to hold that an instrument is not what it purports to be’ ",

-So assumlng in this case we are. pr epaled to allow
,ev1deuee to show that this dqcument is not a sale-deed.
but-something else, still on general principles it would
certainly be extremely undesirable, after the document
“had stood more than fifty years, to allow evidence -to be
‘led to show that the document is not what appears on
the face of it, unless it be demonstrated to our com-

plete satlsfdctlon that the Leglshtule entitled ' us to

sadmit such ev1dence The learned Appellate Judge -

.seems to have been led away by the use of the words
“creditor ‘and debtor” in- Exhibit 71 as showmg that the
‘position of the creditor and debtor contiriued after the

“.document was executed. Bat from the contents of- the.:
«document itself it appears that part of the considera-,

- tion was-the amount previously due; and that accounts
for those words being used.” In my opinion, thewlore

the decree of the lower appellate Court must be seb-

aside and the .original order ‘of the trial Court
allowing the plaintiff to redeem on payment of
~:Rs. 466-10-8 &c., ‘must be restored. Up to 19th Decem-
“ber 1913 the defendants are entitled to their. costs’
After that the plaintiff is entitled to his costs.

Decree reversed.

" @ (1916), 38 AlL 570 a p. 580 © () (1858) 2 Da. G. & J. 97 at p. 106
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