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'party to get. tms qpphcatlon transfelred to that Court '

by a proper appllmmon to the: Dlstmct Court.
Costs up to date to be costs in the apphcatlon

CRUMP, Jo—1 concur,

Order accordingly.

R.R.
APPELLATE CIVIL.

- Before Sir Norman JIacleozl K., Chz'ef Justice and Mr. Justice drdmp

S

‘HARILAL LALLUBHAI (ORI(}l\AL PLAINTIFF) APPELLA\T 2. THE BO\IBAY a

- BARODA AND CENTRAL INDIA. RAILWAY CO\IPANY (oRIGINAL
DEI‘EI\DAI\T), RESPONDENT™,. .

‘ Ind«an Railvays Act (IX of 1890), sectwn 7—Level er nssmg—Clost an old
: level -crossing and openmg a new one—-Dwertmg a road——l’owers of a RazlwaJ
- C’ompan Y. :

Plaintiff owned a bungalow on the “west side of the defendant’s Raxlway

‘ close to a Station, To go over to the east sxde, there was a level- -crossing near
v the plamtlfffs bungalow. - The Railway Company, owing to the neccessity of
increasing sidings near the station, closed the level- c1c$5sino= and.opened a-new

" one at a distance of few yords from the plaintiff's bungalow. This diversion
of the road caused much inconvenience to the plaintiff as ke had to go a longer

~distance if he wished to cross the Railway, and onthe way there was a dip

which mgde. it impossible for the plaintiff to get at the new level-crossing
:during the ‘monsoon. The plaintiff, therefare; brought a suit.against the
- Railway Compan) claiming a mandatory injunction directing the Company to

~ have the old gateway at the level- crossing re-opened and he rehcd on section T ..

‘of the Indian Béxlways Act, 1890

. Held, dlsmlssmﬂr the suit, that the Railway Company were well within -tlieir
powers in tlosing the old level-crossing and they had fulfilled all “the reqmre-
" ments wlnch the law imposed on them to provide another level- -Crossing.

A Railway Company has under the Statute ver, y wide powers in order to
carry on 1ts business for public purposes, and 1t has got to consider not only the
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convenience of’ mdxvxdual owners of propertlea bordermﬂ* near the ]me, but it
-~ has also got to consxder the necessity for affording facilities to take the - public

- who wish to travel _on the Railway and send their goods by the- Rallway, and it

“cannot possibly (}ormder separately the inferest of each 1nd1v1dual who happens

to live i in the neldhbourhood of the Railway line. .

SECOND appeal against - the decision of B. C Kennedy,‘

i Dlstrlct Judge of Ahmerlnagar 1eve1*s1ng the decree
passed by S J Yajmk Subordmate Judge at Nadlad

Sult for an 1n]unct10n

The plamtﬂf was the owner of a bunglow on the Westr

“side_of the B. B..& C. I -Railway close to Nadiad -
-station. In order, t0 get to Nadiad and to the Railway
L statlon the plaintiff had to cross a level-crossing close -
_ tohis bungalow. The Railway company was, however,

~ obliged to close this old level-crossing owing to the .’

opening of the Nadiad-Kapadvanj section of the Gujarat -
Railways and the extension of the Nadiad station yard
for the junction and other arrangements and a new level-

~crossing was opened towards the North of the Nadiad
station at a distance of about 350 feet from the plaintiff’s

‘bunglow. The plaintiff complained that the effect of this .
was to cutoff reasonable access to his bungalow for part
of the year owing to the existence of an abyss on the high -
road leading to the new level-crossing. The ‘Railway

- Company having taken no notice of the plaintiffls com--
~plaint, hebrought a suit against the company claiming a
“mandatory m]uncuon diyecting the company to have
the old gateway at the level-crossing re-opened or to

have some other cony enient way made by the defendant -

; comp ny for Pgl’C%‘b hom and access to ]11s bungalow.

-

The " def:endant compmy pleade(l dn’a under the
Statute they were empowered-to close the level-crossmg :
and that they were not responsible for the ‘condition of -

. the road leading pmcsf plamtlﬂ’.s bungalow to new road.
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, ; The Subordmate J udore found that tue closmn of the -

old level-crossmg caused. a . special’ damage to the,
plaintiff and directed the Railway company,. to provide
~a turnstile in order to let the plaintiff cross’ on. foot at
the old spot ‘

On appeal the District Judge reversed the decree and

“dismissed the plaintif’s suit holding that the closing of -

thie old level-crossing was necessar y f01 the purposes ,.of-
- the defendant company and that the questlon as to what

other convenience should be given to the pubhc in heu’

of the closed way, was a matter for the consideration of
“the executive Government and not for Courts

The plamtlif appealed to the High Court.

‘I.N. Mchta with M. B.- Dave, for the 'tppellant —
_The main question” is whether the Rallway company.}

'was justified in diverting the road from the .old - level- .

uossm@ Under section 7, clanse (b) of the Indian Rail~

ways Act, 1890, a company has powers to divert any road

or street but this power is quahﬁed by clause ( JS)of the
sectlon and consequently diversion could only be done
- if it be“ necessary for making mamt‘unmg, altering or

repairing and usmg the railway’

. %ectlon 7 of the Indlan Rallways Act coueeponds to
section ] () of the English Railway Clauses Act of 1845
" and’ it has been held in numerous English cases that~
such diversions could. only be made if they are strictly
necessary to enable the company to carry out the under-

taking and therefore the right to make sucha diversion -

could not be insisted on, where it is only convenient oi-

economical for the company to do so: see Puy Jh v. The
Golden Valley Railway Company®. Even if the diver-...
sion be necessary under section 7, the company is bound.
-to pr ov1de a neW cr ossmg Whlch is more eonvement than ‘

~ m (1880 49 1. 3. Cb. 721,
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01 equally convement to the old cmssmg The lower
Coult “was, -therefore, . wrong in saying that once a.
dlvelsmn was necessary, what other convenience should
~ be given to the. public in lieu of the -closed way is a.
matter for.the cons1de1at10n of the executive Govern—
“ment and not for the Courts. I submit that it isa
mattel for the.company; but it is for the Courts to decide
Whether the - discretion -is properly exercised by - ‘the’
scompany or not ; 4 ttorney-General v, El, __/, Haddenham

and Sutton Railway, y Co.®
4

In this case the company has prov1ded a new level-
crossing but it is at a great distance from the plaintiff’s i
bungalow ; the plaintiff and his family have to go a long
way to cross-through a ditch which is almost impassable
during the monsoon. I submit that it is ineumbent on-
the company to provide a decent road at least from the -
old level-crossing to the new level-crossing... :
, O'ampbell instructed by O'mwforcl Brown& 00 f01 the‘
~1espondents not called. up on. ,
MAoLEOD, C. J.:—The pla1nt1ff ‘who is the owner of a
bungalow on the west side of the. B. B. & C. I. Railway
iclose to the Nadiad station, brought this suit against the
Railway Company clalmmg a mandatory injunction
directing the company to have the old gateway at the
level-crossing referred toin para.2 of the plamt re-opened,
or to have soine other convenient way made by the
“defendant company for egress from and access to his
bungalow or any other relief thatthe Court might deem
“ft with costs.of the suit. The plan which has been
‘pwduced shows the 81tufmt1on of the plaintiff’s bunglow..

The old level-crossing was at point A and the new level-

cros'sing"is at point D. .Owing to the necessity of

“increasing sidings at ‘Nadiad’ station, the  Railway

_Company closed the level-cmssmg at A and diverted

-,

o (1869) L.R. 4 CI 194._ '
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A;he road to the crossmg at the pomt D It is 0bv1ous " 1919,

that pomt A wasno 1onger a suitable- place for a level- |
* Harman. -

mossmg where constant shuntmg would be -going on, ~ Lai.usmar.
and those who wanted to cross the Railway would 'BE%;CI"

;pl obably "be much mconvemenced by havmg to Wa1t _Ramwav.
unml th% line was clear. The plamtlff complams that- ~Cor. -,
‘he is inconvenienced  because he has to go a longer’
«distance if he wishes to cross the Railway, and he also
complams that at the pomt B on the map. there is a d1p \
“in.the road which makes it impossible to get to the.
pomt C during the monsoon. - The plaintiff relied upon
‘the Indian Railways Act, section 7, but it is quite clear
that tha,t section affords him no assistance whatever. The -
Railway Company must necessauly under the Statyte
‘have very wide powers in order t6 carry on its business
;fm pubhc purposes, and it has got to consider not only
the convenience of individual owners of properties:
gbm dermg nearthe line, but it has also got to consider the
fnecessroy for aifordmw facilities.to the public who wish
t0. travel- on the Railway and send their goods by the
,Rallyvay, and it cannot possibly consider separately the’
interests of each individual who happens to live in -the
meighbourhood of the Railway line. It is'quite true
4hat the plaintiffin this case may have to go a few
~hundred yards further than before if he wishes to cross
ithe line.to go over to the east side, and it seems to be
admitted that there is a place in the road between his,
_‘bungalow -and the crossing at point D which certainly
~.ought to be improved, but that is a matter for the road -
.authorities and not for the Railway Comp‘my, and if
the plaintiff, instead of wasting his time . asking the
«Court to grant his preposterous dgmands, had represent-
ed his case to the road authorities, it is quite certain
s that -a remedy would have been provided before now.
In my opinion the decision of the learned District Judge -
o was perfectly couect and there can be no doubt that :
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i the Railway combmy were Well within thelr powers 1m
- closing the level- crossing- at the point A, and they hadi -

fulfilled all the reqmrements which. the laW u’nposed_ on
‘them by providing another 1eve1—c;oss1ng at point’ D.
‘The appeal, therefore, is dlsmlssed with costs.

- 'CrUMP, J.:—I concur.-

Decree conﬁmned,
J. G. R

APPELLATE OTVIL.

i [’Before Sir Norman, Macleod, Kt, C'hic;f Jusﬁ'ce, and My, Justice Crump.” )
GANPATRAO APPAJI JAGTAP (oRIGINAL PLAINTIFF), APPELLANT v. BAPT™
BN TUKARAM AXD OTHERS (ORIGXNAL DEFENDANTS"NOS 1 AND 2), REs-

’ Indian Evidence Act (I of 1 872), section 92, provzso 6‘—-Sale deed—Old docz
.ﬁ-ment—-]ntcntwn of parties—Euxtrinsic {evidence, admzsszbzlzty i of—-Suc{g

_ evidence can only be ullowed if the terms of the document require explana~.

Lion. ) :

In 1865, a pos:e»ov) mortgage deed was passed in favour of the father
of defendant No.1. In 1867, the mortgagors sold by & document - purpmtmg
to be a. , salo-deed the equlty of redemption to the plaintiff’s assignor. - The-
plamtlif having sued for redemption- of the mortgage of 1865, an issue was

 raised whether the transaction.of 1867 was a mortgage or sale. “Both the-
“lower Courts were of opinion that on the wordmg of sthe document  itself"
#viewed in the light of certain surrounding vircumstances as ito the value of
;the property, inadequacy of consideration, &c., under proviso (6) of section 92
<of the Evidence Act, 1872, the parties ‘intended that the-jtransaction} was &
-mortgage. - On appeal to the High Court, '
‘Held, that the document of 1867 was termed a sale-deed and on the face- .
wof it it was anything except a salé-deed and the Courts shouldjnot ha.ve takem
mto conmdemtlon extrinsic evidence in construmg the document ’ .

* On general priucy; Jles it would be extremely undesnable, after the document:

bad siuud wore than fifty years to allow evidence to be led to show that the:s

document is not what appears on the face of it, .

*-* "Second Appeal No. 711 of 1918
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