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l‘szl Proceclm"e Code (Aut V of 1908), szclions 47, 144—;Doc}ee p?zésed

. ex parte—A | pplication. to set aside decree—FEux ecution of degree and recovery -
of pos‘se&swn af pr. opert Y penrlmg applé atwn———Settmg aside of ex parte decree
. —ApplicAtion for restitution of property J———Cowt wku'k pass‘ed the decree: can

Tzcar the applzcatzon -

A decree ]mvm“ beeu passed ex parfe against the de ["endmt in the Subordmate

tJud“e s Court at, Poona, he applied to the 00urt to have it set aside. -Whilst

the application ‘was pending, the plaintiff recovmed possession of the property

‘in.dispute in exéention of the-decrée. Subqequently the ez parte decree Was set

agide: the suit wai 1\3:-t01 2d to ﬁlg and it was tmmfelred“bo the Ha,vah Court -

- for heariug. The defendant next applied.to the Poona.Court for restmatlon of
_the property to him ; but the application was dismissed on the ground that 1t .

- should be made to the Haveli Court... .On appeal :— o

“Court of the First ths Subordmate Judge at Poona.

Held, that the deﬁend&nt who applied for reshtutmn was entitled to have
the propelty restored to him when the decree wnder w 111ch the* plamtlﬂf o-ot‘s«
possession of it Diad been set asnde ; and that the Poona Court, which orwm'ﬂly
passed the deuee, had jar 'sd:chon to entcrtam tha apphcatlon

SECOND appeal from the decision: of P. B. Percival =

| District Judge of Poond, on appeal from an order passed

by T S, Taskal, Joint Subordlnate J ud% ‘Lt Poonft.z T
L“(ecumon pro coedlngs o o

On tho 27th November 1910, Va’len iae (pl 1111t1ff):“
btamed a decree ex parte fwamst the defendant in the

¥ .

The defendarit applied to'the Court on the 25th M‘ai"ch_

/1916 to set aside the decree. Whilst this “application”

was pending, the plaintiff 'applied to the Court to -

" -execute the decree 'md recovered possesmon of the_:'
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5 xproperty in dlspute on the 17th Ap111 1916 On the Ist -

- July 1916, the Court set- aside the ex parte decree,
- vestored the suit to file and transferred it-to the Haveh
f':}Comt for 1e-hear1ng

On. the lOth AUO’USt 1916, ‘the defendant apphed to the’

Poona Cou1t for .the plopelty to. be restored- to his
possession ; but the Court dlslmssed the fxpphcatlon on

the ground that it should be made to the Haveli.. Court’,

- whlch ‘Llone could entertain it.

J udge
,The defendmt appefmled to: the ngh Court

k ,"l~Y N. Nad/carm for S. M. Warde forthe appellant. ,“

'J RBZP for the 1esp0ndent

SHAH, J. —-The plaintiff in tlus case obtfuned an ex -
jyam‘e do<31ee against the "defendant on the 27th of .

' “Novenﬂ)el 1915. On the’ 25th of Malch an application

for’ setting "aside the . decree -was made by  the -

. defendmm ‘The plaintiff had applied for execution; and
- he 'wxecuted the decree on the 17th of April 1916. On
the Ist- of July: 1916 the ez parte decree was set aside

: upon certain terms as to costs and therealter the.suit
‘was trapsferred from ‘the Court of.the First Class
Subordinate Judge of Poona to the Haveli Court. On -

~the 10th f&uﬂust 1916 the defendant applied for the

restoration: of the property which the plaintiff had .

i;ecovered'in_ execution of the ez parte decree. This
application was made to the Court of the First Class

Subordinate Judge at Poona. The Joint Subordinate

~Judge, who disposed of this application, was of opxmon

that ‘the” application ouglit to have-been to the Haveli ‘

Court and that his Court had no jurisdiction to entertain
the application. The defendant appealed to the District

This- mder was conﬁrmed on appeal by the: D1str1ct ‘

1019, .

SwaMIRAQ
- v.

.RVAI;ENTINE. -
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:Coult dnd_ the learned District Judge held that

sectlon 144 of the Code of 01v11 Procedure under which -
the apphcatwn was made . for‘ restitution had .no
appllcatlon to the plesenb case, and expressed ‘hig

- ‘opinion that it was open to the defendant to apply to the

Haw eli Court. In the result he dismissed the appeal .

- The defendant has rmpealed to this Comt It is u1ged
on his behalf that his application is within the scope of

- section 144 and tlnt in any event it is open-to him to-
"_make the application under section: 47 of the Code of’
~ Civil - Procedure. It is not clear on the terms of
.section 144 that such an application would bewithin the-

scope of the section. It is quite. clear in my opinion "
that’ the defendant Who apphed for restitution, is

“entitled to have the ploperty restored to him when the :

‘decrée under which the plaintiff got possession of it has'*
been set aside.  If not under section 144 of the: Code,of- ‘

_Civil Plocedure, under section 47 he can make the
- application for-getting back the ploperty 5 ‘and in my_

opinion, the present application -which purports to have ~
been made under section 144, could be treated as anz '
appllcatlon 1elatlng to the execution of this decree.: Tt *

“is a matter not of any practi cal impor tance whether. it
" falls under section 144 or section 47 of the Code of Civil

Procedure. The appellant is entitled to the restitution

“of this property. I also feel clear that the Oomt which. -

originally passed the decree had 3u118d1(,t10n to enteltam‘ .

“this application and that the ftpphcatlon was pr 0pe1ly'

made to that Court

I Would accordlngly set as1de the 01dere of the lower :

- ( ourts and send back this apphcatlon to the Court .of ‘
" the. ﬁrst instance to be disposed of accordmg to law.

As’ the suit is still pending in' the Haveli’ (’ourt 1t'77
ma.y be convenient to have this 'Lpphca‘mon disposed of
by that Comt If 'S0 '\dvmed 1t W111 be open to either -
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'party to get. tms qpphcatlon transfelred to that Court '

by a proper appllmmon to the: Dlstmct Court.
Costs up to date to be costs in the apphcatlon

CRUMP, Jo—1 concur,

Order accordingly.

R.R.
APPELLATE CIVIL.

- Before Sir Norman JIacleozl K., Chz'ef Justice and Mr. Justice drdmp

S

‘HARILAL LALLUBHAI (ORI(}l\AL PLAINTIFF) APPELLA\T 2. THE BO\IBAY a

- BARODA AND CENTRAL INDIA. RAILWAY CO\IPANY (oRIGINAL
DEI‘EI\DAI\T), RESPONDENT™,. .

‘ Ind«an Railvays Act (IX of 1890), sectwn 7—Level er nssmg—Clost an old
: level -crossing and openmg a new one—-Dwertmg a road——l’owers of a RazlwaJ
- C’ompan Y. :

Plaintiff owned a bungalow on the “west side of the defendant’s Raxlway

‘ close to a Station, To go over to the east sxde, there was a level- -crossing near
v the plamtlfffs bungalow. - The Railway Company, owing to the neccessity of
increasing sidings near the station, closed the level- c1c$5sino= and.opened a-new

" one at a distance of few yords from the plaintiff's bungalow. This diversion
of the road caused much inconvenience to the plaintiff as ke had to go a longer

~distance if he wished to cross the Railway, and onthe way there was a dip

which mgde. it impossible for the plaintiff to get at the new level-crossing
:during the ‘monsoon. The plaintiff, therefare; brought a suit.against the
- Railway Compan) claiming a mandatory injunction directing the Company to

~ have the old gateway at the level- crossing re-opened and he rehcd on section T ..

‘of the Indian Béxlways Act, 1890

. Held, dlsmlssmﬂr the suit, that the Railway Company were well within -tlieir
powers in tlosing the old level-crossing and they had fulfilled all “the reqmre-
" ments wlnch the law imposed on them to provide another level- -Crossing.

A Railway Company has under the Statute ver, y wide powers in order to
carry on 1ts business for public purposes, and 1t has got to consider not only the

. "' Second Appea) No 69’ of 1918 oo O o
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