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pelfmmed “Such b81110' the - case as we have no-
evidence on the recmd adduced by the appella,nt to the
contmry, it seems’ clear that for very many “years it
* has been ‘tccepted as a fact in Ahmedabad that amonnst
Hindus a custom of pre-emption exists, and it is 1mpos-
sﬂ)le for-us-on the evidence in this cdse, or rather in
“the absence of any evidence to the contrary, to hold:
~ that the appellant is right in his contention that there
is no such custom. Therefore the appeal fails: The-
decree - of the lower ‘Court must be upheld with
costs. '

Decree confirmed.
J. G. R.

APPELLATE CIIVL.

Before Sir Norman Macleod,’ Kt., Chief Jus_ticé.

* SATAG AUDA APPANNA ~ ATAGOUDANAVAR (ORIGINAL PLAmmf,lj

ApPELLANT v. SATAPA mix DARIGAOUDA. GENAPNAVAR DECEASELD, -
ms ueik DARIGOUDA miv SATYAPA GI]NAPNAVAR AND OTHEP‘S
(omGNAL DEFENDANTS), RESPONDE\TS -

Civil, Pr ocedu:e Code (Act -V of 1908), Order XXXIV Rule I—Mortga ge—:
Redemptwn——Partaes in possession claiming’ zndependentl y of the mor tgage,
" whether nccessary pmtzes : , .

The plaintiff as a purchaser of the eqmty of redemptlon ﬁled a suit fo*'
redemption of a mortgage in favour of defendant No, 1, To this suit defend-

_antg' Nos. 2 and 3 were added as parties ifi  possession under Order XXXIV',.':

Rule 1, Civil Procedure Code, 1908. These defendants were not in possession.

"through defendant No. 1 and they .claimed: independently of the mdrtoaﬂé’

A question being mlsed whether defendants Nos 2 and 3. were necess’m
partles, : ‘

Held, that as these defendants clmmed mdependently of the mortgawe and
against both the mortgagor and the mortgagee they could not be ] proper partles
to the suit which was a 1edemptxon suit. I

€ Second Appeal Nd. 1068 of 1918.°
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SECOND appeal agamst the declsmn of A. Mont—

gomeme, Assistant Judge of Belgaum confirming the
«decree passed by R. G ‘Shirale, Subordmate J udcre at
Athm - :

- Suit for redemptmn

The p10pe1 ty in suit ouoqnally belonged to one Santu :
QOhambar. He mortgaged it to defendant No 1 by a -

deed, dated the 17th July 1893.

The phlnmff was the purchaser from the 1n01t0agor
Santn. - oo - : p o :

- Defendants Nos. 2 'md 3 w oré {the persons in possessmn :

of the pl operty : S

The plamuff sued f01 redemptlon of the 11101tgafre_

of 1893 and added defendants Nos. 2 and 3 parties to the
suit., These defendants contended that the land did
not belong to the mortgaoor but to his brother and that

-his bwther sofd the land to them in 1904 and since tlnt -

_ t1me they had been in possession.

" The Subordinate Judge held that the - defendants
‘Jos 2 and 3 were not necessary parties and therefore

~dismissed the suit against them. He gave the plaintiff .
“an option of prosecuting the suit against defendant
-, No. 1 only but as he was not Wllllng, the suit was dis-

mlssed agamst him for want of prosecutlon

On appeal, the Assistant J udge confirmed the decree
holding that defendants Nos. 2 and 3 were not in posses-

sion through defendant No. 1 and therefore they were '

motb necessary partles
The plalntlif 'Lppealed to the High Court
Nitkanth Atmdy «ain, for the appellant —It is an

error to lhold that defendants Nos 2 and ‘3 are not
' necessary paltles No doubt this is a suit for 1edemp—

tion of the mortgage by Santu Chambal The decree
svhich the plam’mff as leplesentatlve of the mortgagor, )
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is ent1tled to is one f01 possessmn on the amount of the.
mortgage being pa1d to'the mortgagee, defendant No. Li:

-On that amount being paid the plaintiff is entitled to-
" be put in possession. - If, therefore, the defendants are-
_in possession, they are necessary parties ; for-thesé arey
_the persons who have an interest in the property which

forms the mortgage security : see Order XXXIV, Rule I...

- The object of joining them is to avoid multiplicity of-
- guits which is the main object of the provisions of the:
‘ sa1d. rule. ' B

A. G Desaz, for the 1espondents not called upon.

MAGLEOD C. J. —The plaintiff purchftsed from .oné* !
Santu Chambar what he thought was the eqmty oft

-1edempt10n ina certain’ property mortgaged by Santu £

Chambar to the first defendant in 1893. When the suit: 9

- was launched defendants Nos.2 and 3 Were in possessmnr :
“claiming that they had purchased the pzoperty from a -

brother of Santu Chambar, and that Santu Chambar had '
- 'no interest in the property. Therefore’ they were made,
pqrties by the plaintiff, who thought that itwas neces-

sary to make them parties under Order XXXIV; Rule L.
The record in the print is somewhat defective as it does.:

-not appear what were the issues raised in the trial.
" Court. But I find  that the followmo issues Were>

raised :— -

(1) whether the defendants Nos. 2 and 3 are in possession through the ,_lstrb

“defendant ; (2) whether the suit could lie in its present form against thexr_x iur‘,’

vxew of the finding on issue no. 1; and (3) w}nt order should be passed

"I do not find any decision of the trial Comb.on

uthe 1st. issme. All that appears is that. the 2nd

and - 3rd defendants were ‘not .considered necessary
parties to the suit. Therefore the suit was d1smlssed“
as against them. I can only presume that somewhere-

" the Court recorded évidence and decided that defend--
- ants Nos 2 and 3 were not m possessmﬁ through the
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_1st defenddnt T find now that the first issue was’

degided in the negatlve for want of evidence; and as

,defendants Nos. 2 and 3 claimed 1ndependently of the

‘mortgage and ‘against both the mortgagor and the
.mortgagee ‘they could not be proper parties to- th1s
suit which was a redemptmn suit. 'This suit was then’
‘dlsmlssed as against the lst defendant also because
the plamtlﬁ did not accept the option given to him of
- prosecuting- the suit as against him. This decision was
upheld in first appeal. In second 'appeal the 1'.e£11t-must
be same. ' Before the passing of the Civil Procedure

Code of 1908 it seems to have' been doubted whether
under section 83 of the Transfer of Property Act which”

enacted that. all persons having an interest in the
property comprised in a mortgage should be joined was

meant to refer to par ties. who were not interested either
in the mortgage security or the right- of redemption. :
'Thls/obscumty was set agide by Order XX XIV, Rule 1 of -
the Civil Procedure Code of 1908. It is obvious that a
‘suit for redemption is a suit between the mortgagor
and the mortgagee, and only those parties can be joined

who claim an 1nterest in the: mortgage security or jn

the right to. redeem. - For if you bring in outsiders who'
claim a tltle to the- property ‘independently of the .

"rlghts of ‘the mortgagor and the mortgagee, you are
‘introduc¢ing entirely mew matter into the suit, new

matter. which would be. absolutely irrelevant to the

issués which would be framed in the mortgage suit.
The decree: then of the lower. appellate Court was

perfectly corlecb and the - appeal must be dlsm1ssed_

with costs. =
Decree c,onﬁrmed.
~ J. G. R.
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