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-1919. “of Admlnletratlon to any pr0v151on ot' the Indlan
m '»‘-Successmn Act. The result is that both these orders,
“». .: - one made on the 1st of Qctober and the other made on
S WINSOR. - 4y 3rd of December must be dlscharced and the parties
Jnust be left-in the position in which they were wien |
. the Letters of Administration were gmnted to the.-;
.present respondent on the 6th of September 1918..
This will be without prejudice to -any remedy which.
_the persons interested in the estate may have for secur-
. ing relief by . way of such- directions. to the adminis-
: tratm‘( as they may desire under. the cn'cumstanees ;
"The costs of this appeal ‘and costs in the lower Court”
- ubsequent to the order of the 6th of September to come
- out of the estate. :
| " 'Orderk‘ accqrdihgly
R.Ro o oo

'CRIMINAL REVISION.
Before My, Justice Shah, and M. Justice Cru'mp, g
- EMPEROR v. SADASHIV BAB HABBU axp O0THERS.®

‘1919. ﬁt;mbay Prevention of G'ambling Act (Bombay Act IV of 188 %), section 8F— i
=b¢l’“mbyr;5 . Order of forfeiture—Cash and ornaments found on the person of the gayiblers.

RIS SFEND R S

L " # Criminal Application for Revision No. 354 of 1919,

'l' The section ruos as-follows 1~ . :

*.8."- On conviction of any person for openmg, keeping or using a’ common
'gamm(nhouse or playing or gaming therein, or being present thorem for the
purpose of gaming, the convicting Magistrate may ovder all the ingtruments of .
'gamm«v feund therein, or on the persons of those w ho were found therem to be .
forthwith destroyed, ’ . N

. and may-also order all or any of the securities' for money and other ar’mcles

-geized, not being instruments of gaming, to be sold and the ptoceeds thereof -
with all. monéys ‘seized therein, to be forfeited or, in his dlscretlon may. order.
any part of, such proceeds and other moneys to be pald to any person appeanng
to be entltled thereto oo
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Cash, ormment‘; and currency notes found on the person of thek accused

thn Bombay Plevcntxon of Gambhng Act 1887;

= Fmpeam v. Walli Mussa;z“} refcued to.

THIS was an apphcation to- revise convictions.and _
sentences passed by R. R Dlvelmr First Class Mag1strate '

at Honawar

_ The acensad. were tried for offences pumshable under )
sections 4 and 5 of the Bombay Prevention of Gambling
Act, 1887. Accused No. 1 was convicted un dersections 4 -

" and 5 of . keeping a common gaming house and of
‘gambling therein and sentenced to pay a fine of Rs. 75.

The remaining accused were convicted of gaming in the
. common gaming ‘house and sentenced to pay ﬁnes of.
_ warying amounts. )

Cash, ornaments and currency notes were found on
the person of the accused in the gaming house. In’
dJSpOSlng of them under section 8 of the Act the trymﬂf
Mfmlstrate observed as follows :—

- The cash, currency notes and ornaments were found both on tlie gammg
place and on the person of the accused as noted in the Panchnama There is no
-doubt that they had been used or intended for use in gambhng The several
“ernameénts appear to have been brought for use in case the gamblers became
-short of cash in the course of the gambling.  None of the atcused has adduced-
_-any evidence to the contrary.. In this case, cash, ornaments, currcncy- notes,

.and- other property liave been attached as having been reasonably suspected tD '
- have been used ‘or intended to be used for the purpose of gaming and found '

therem along with the casl and ornaments, mats, lamps used in gaming, cditain
papers and sundry things such as keys, postage stamps, penknives, leather

pocket, piece of pencil and match box have been seized. These cannot be said
~ to have been used in gaming,  These should, therefore, be restored to the,,

) !
*respcctwc owners, - A pair of Bugadi (ear-ornament worn by women) was

‘found in the coat pocket of accused no. 1-along with cash. Itisevident that he

+had kept it on his person for being pawned for a loan in case he ran short of -

.money in the course of gaming. I hold from the evidence-adduced that the
cash ornaments and other articles except those enumerated above had. been

’ (1) (1,902) % _Bom. 641.

BTN

convxcted of - gamb]mg, cannot be ordered to be forfeited under sectxon 8 of
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either used in gammg or mtended to be used and therefore direct they should be»

forf.exted to Government section 8 of the Act. :

Accused Nos 2, 5-8 and 15 apphed to-the ngh Coult v
J. G..Rele for Nilkanth Atmamm for accused Nos. 3

-5 to 8 and 15:—1I submit that the order of the Maglstrate
“directing that the ornaments actually worn by the
accused and money found on their person, be forfeited.

to the Crown is not legal under section 8 of the Bombay-

- Prevention of Gambhng Act, 1887, Secmoh 6 of the- Act

gives the power of seizure and under section 6:(¢c) the

-power of seizure is limited to all instruments of gaming- -
. ‘and money “found therein ”, i.e., in the gamm g house~
- and, not on the person of those-found therein. Under-

section 8, paragraph (1) of the Act, the Maglqtrate may :,‘
order all the instruments of gaming found therein-or on .
the person’ of those who were found therein. to be:

"~ destroyed and under second~ paragraph of the. same-
- section the Magistrate could order forfeiture of money ‘

and other articles. not being q instruments of ¢ Jammg.«]

~ In this case, however, the Magistrate has found that the-

ornaments and money were intended to be used as-
1nst1uments of gaming and therefore he could have at .

“the most directed them. to be destroyed under first.

paragraph of section 8 but his order of forfeiture ‘under:
second par ag'faph of the section is inconsistent with hIS .

, ﬁndmg as to cash-and ornaments being 1nbt111ments of”

gammg ‘These ornaraents and cash found on the person.
of the aceused cannot, therefore be treated as instraments.
of gaming for the purpose of section 8: Empef or v.
Walli Mussayi®,, : '

SHAH, J.:—In thls case several accused ‘have beenﬂ
convicted under sections 4 -and 5 of the Bombay-

Prevention of Gambling Act IV of 1887. ‘In the course-.

of the search under the Act not only were certain:

) (1902) 26 Bomn. 641.
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armcles 1nclud1ng cash found in the house attached but" |
- also certain cash, ornaments and cmrency notes on -the -

- ‘persons of the several accused were attached. The trial.

Magistrate has found on the evidence that the cash,

ornaments and other articles except those mentioned in

his judgment had been either used in gaming or intended -

“to be used, and he has ordered them to be forfeited to
» Government under sectmn 8 of the Act :

- Ttis clear from the provisions of section 8 and the‘
" decision in the case of Emperor v. Walli Muasan“’ that.
* the power of forfeiture extendsonly.to securltles for
money and other articles seized in the house which are-
not instruments of gaming. It is clear from the first

' pamgraph of the section that the convicting Magistrate \

“may order all instruments of gaming, found in the house
or on the persons of those . who were found in the house

.to be forthwith destroyed, and it is clear from the.

‘second paragraph that the power of forfeiture really is

' conﬁned to those articles which are not instruments of -
gaming and which have been seized in the house. ‘The-

power of forfeiture does not extend to articles found on
_ the persons of the accused which are not instruments of
. _gammg The order of the Magistrate as to forfeiture
seems'to me to be inconsistent with his ﬁndmg as to
the cash and ornaments being instruments of -gaming..

It seems to follow from the terms of sectlon 8 that the'

cash, currency notes and ornaments found on the persons.
of the accused cannot be treated as instruments of

gaming for the purpose of that section éven though they -
may have been used or may be intended to be -used for
- the purposes of gaming. . The cash, currency notes and,

ornaments found on the persons of the accused cannot

be ordered to be forfeited to Government, but ought to-

“be returned to the respective persons from “whom ' they

were taken, i
® (1912) 26 Bom. 641.
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“-made to the-High Court against the order :—
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The- pet1t10ners before us ave accused Nos 3,5, 6 7, 8 ]
"and 15. But as the case is brought to our notice on this-
- -petition we make the order ‘which Would apply to all:
the accused; on whose Persons cash, currency notes and
ornaments were found, even though’ some “of them m‘ty
not have applied to this Gourt .

The order of forfeiture made by the Maglstrate is seir
a51de and the cash, currency notes and ornaments found
‘on'the persons of the accused as noted in. the Panchnama.
- to which the order of forfeiture relates are ordered to
" be returned to the respective persons . from whom they
‘were taken. - ’ N
ﬁOrderisezf aside.

' R. R..

1

APPELIATE CIVIL.

. qume M1 Justice Skalz and J[r Justice C’ru»zp

LAXMINARAYAN SHESHGIRI HALDIPUR * (omGNAf APPLICANT)‘
- APPLICANT ». PARVATIBAI PARMESHWAR MUDBIRI anp _ANOTHER
- (orrGINAL OPPONENTS), OPPONE‘ITS 2

Guardlans and Wa)ds Act ( VIII of 1890), ‘sections 12, 43 an(l 47——Appomt— ‘
- ment of guardzan of the person of a minor—Custody of minor with a relative

N pemlmg appomtment—-Order passed by the Court regar(lmg marwage of ]
T mmor—Jumsdzctwn of the Court to pass the order. ‘

- A minor girl -was left in the custody of her grandmothex pendmv the ‘,
appomtment by the Court of & guardian of her person. In the meanwhile, a
proposal of mamage of the girl wags brought before the Court,. which sanction~ -
ed it at first; but the sanction was later rescinded. -A second proposal was -
similarly brought. up and sanctioned by the Court, An apphcauon havmg been .

-

Held, that though the order as to the’ temporary euqtody of the gul was a

. px oper order under section 12. of the Guardlans and Wardi Act 1890 yet the '

# wal Extmoxdmary Apphcatmn No 269 of 1919
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