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: 50 The: dppefﬂ thelefme of the plam’mﬁs should in
P my ]udgment be dismissed - with costs. It will ‘not -
howevel be necessary to p1oceed with - the account =

} ﬂlrected‘by the decree, as the parties have since

- agreed on the ﬁrrure‘sv ‘But this need not, I thmk be

mentloned 111 the ordel we make

HEATON, J - agree that the Ll(lllld‘ttOl entered into
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va.hd agleements, with the defendants regarding the

sale of the blankets and of the cotton balesand for the

‘disposal of the proceeds. - And I think so for the
~TeaSons stated by my learned brother. That being so,
the plalnmffs claim must fall for ne1the1 section 72,
“nor section 65 of the Indian Contract Act can pos-

: sibly apply to what in this case hmppened in. fulﬁlment v

. of those valid agreements. .

-1, therefoxe agree tha’s the appeal must be d1sm1ssed '
.w1th costs. N . e

Sohc:xtms for the appellants Messrs. thtle & Co.

- Solicitors for the respondents: Mess1s Orazgze,
“Blunt &Caroe. : S .

4 ppeal dzsmzssed. :

G.G. N.

APPELLATE CIVIL,

Beforc 1{1' Justwe Shah and Mr. Justice Crump.

NAGINDAS BHUKHANDAS (0RrI6INAL OPPONENT), APPELLANT 1. GHELA- .

BHAI GULABDAS (oRIGINAL APPLICANT); RESPOI\DENT° )

, ‘Provincial Insolvency Act (IIL of 1507), section 43—Provldent Funds Act
{IX of. 1897), section 4—Provident Fund—Railway employe drawing his
- Providext- Fund after “his adjudication as msolvent—-—l’ayment of the money
tochis wafc—Fraudulmt traancr ) : .

~"® First Appeal No. ‘234 of 1918..
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‘ 1919 o The appellant who was in the employ of a Rallway Compa ny was adpxdp
——————— ‘cated an insolvent under section 16 of the Provincial Insolvency Act 1907 and
= NAGINDAS a Receiver was appointed. Subsequently, the insolvent 1es1gned his appoint:

5‘?”.“ :ANT_)AS ment and drew his Provident Fund from the Railway Company. ‘Alarge por- -
~(GJHELABHAI . tion of the amount so drawn was paid by theinsolvent to his-wife. The Dlstnct

“GULABDAS.” _ Judge held that the transaction amounted to ‘a fraudulent act within -the -
~meaning of sectmn 43 (2) of the Act and sentenced the insolvent to three
months’ sunple 1mpmsonment 'l‘he insolvent ha.ung appealed —

Held, setting asule the conviction and sentence, that there was no £raudu- ,
lent dealmg by the insolvent swithin the meaning of section 43 of the Act i in-
'asmuch as neither the Receiver nor the creditors had any claim to the money

- drawn by tlxemsolvent 88 hls Prowdent Fund from the Rallway Company. - -

.. Cohen v. Mztchellm nnd Oﬁ’icml Asszgnee of Madras v. Mary Dalgamzsm
i referred to.

, THIS was an appeal flom conwetmn and sentence

, passed by W.T.W. Baker, District Judge of Surat,
under. section 43 of the Provmcml Insolvency Act (III
of-1907).

- The appellant was an employe in the Loco Depm t~ »
ment of the B. B. & C. I.-Railway. In November 1909,
he was adjudicated an insolvent under section 16 of the
Provincial Insolvency Act. In January 1918, the insol-
vent resigned-his appolntment with the Railway Com—
pany, and drew the amount of Rs. 2 062-14 0 Whlch ,stood
to his cmcut as Provident I‘nnd

The amount 0 dmwvn was not pfud over by the 1nsol-
vent to the Receiver ; s bub out of it, the insolvent paui
Rs 1,600 to hlS wife.

The Dls’ruct J udge held that the payment was a

iraudulent transfer by the insolvent within the' mean-

: ing of section 43 of the Act, and sentenced h1m to three
-months simple 1mpr1sonment T

The msolvent appealed to the ngh Court

" @ (1890) 25 Q.B.D. 22 "_ o) (1902) 20 Mad. 449,#
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Pendmg the dlsposal of the appeql the insolvent  1919.
: apphed for stay of his sentence The apphcatmn wag T
~ heard by Heaton and Pratt J3., who granted the stay. - B;X;E;‘gf;)is
HEATON T We are deahng with an 1nterlocutory Gem?uuu
matter that arises out of an appeal filed under clause 2 - GULADDAs...
j of section 46- - of the Provmcml Insolvency Act, TII. of
~1907. The appellant ‘was sentenced to three months -

; sxmple 1mprlsonment ‘He has appealed

‘There is no doubt- that the appeal lies and not un-.
_ naturally he wants the sentence of imprisonment
\ " suspended until ‘the appeal is disposed of. Otherwise
he stands a very ‘good chance of serving out the entire.
“ term of imprisonment before the appeal is heard. " It
“has, however, ‘been ob]ected—-and this'is the only point
“that seems to me really to need attention—that we have '
 no power, to suspend the imprisonment or release a
person on bail. That argument, however 1 think, is
mlstaken ‘Clause 2 of section 47 of the Provincial
Insolvency Act tells us that in dealmg with this appeal
.. we are to follow the provisions of the Civil Procedure
~ Qode. ‘At least that is the effect of what that clause says.
 Now under the Civil Procedure Code we have power
to stay -proceedings under an order appealed- from. )
That, I think, is.quite plain from Rule 5 of Order XLI
of the Civil Procedure Code, and .all we are asked to do-
s to stay proceedings. under the order appe'ﬂed from..
We do this by making an order which will secure the
release of theappellant from jail on such terms as may-
be provided. ‘'We leayve the terms to be settled by the-
~ District Judge who will divect what security should be-
taken from sureties to secure the surrender of the appel--.
lant; should he hereafter be called upon to surrender '

 Theé District Judge will ake outan’order to the®
 jailor directing the releasé of "the appellant when..
-security to his satisfaction has been furnished. ..

-
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Oosts of tlns matte1 wﬂl be costs in the appeal

,PRA&‘T, J.—I co_n_cur.‘ In regald to the argurﬁenﬁ "
~ that, Order X LI, Rule 5 does not apply because there is
no decree to be executed, ‘it seems to mé that the.

.provisions in that rule which provide for stay of

proceedmgs under an order are applicable. For in~

“stanice an order of arrest before judgment under Order
'XXXVIII, Rule 4 would be appealable under sec-
~tion 104 (k) of the Civil Procedure Code and it could

not be contended that the Court of appeal in such a
case would not have the powel to stay further proceed- "

“ings elthel by suspension of the sentence or directing -

the release of the appellant on his giving the bail. -
That thls provision of /the Civil Procedure Code would
be apphcable was apparently the view expressed by'
Bayley, Acting C.J,, in"In- the, matter of Hor mamb
Ardesir Hormar;z(” T L

\

. The appeal was heald by Shah and Grump J J
N K. M ehta, for the appellant :—J submit that the_

" Provident-Fund money which the appellant has re--
~ceived from the Railway Company being a compulsory -

deposit is not liable to attachment by a Civil Court nor
claimable by.a Receiver in Insolvency under section 4
of the Provident Funds Act Veerchand v.B. B. § C. I

) Razlway@)

This amount was, thus, af)solutely. ab his disposal
and did not vest in the Receiver for the benefit of his
creditors :  Official Asszgnee of Madras v. Mary
Dalgawns“) ‘ o

The appellant bas, thereiore, comm1tted no oﬁenee N

under section 43 of the Provincial Insolvency Act mv

“bransferrmg the money to his Wlfe
- m (1892) 17 Bom. 334 at p. 340. @ (1904)sBom L. R. 921
) (1902) 26 Mad. 440. '
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H. V. Dwatza, for the respondent -—-The appellant.

’has committed . an offence under section 43 of the.-

} Provmmal Insolvency ,Act.  His caseis covered by sub- "
zsectmn @) (b) or (2) (¢) of that section. Thus if a debtor
*fraudulently transfers any property or commits anv'

-other act of bad falth he comrmts an oﬁence under that. :

ﬁect1on. .

~ Under seotmn 16 (&) of the Provmcml Insolvency :
.Act, all the pr operty of the insolvent acquired after the .

ad;udlcatmn order vests in the Receiver. This amount

~was acquired by the appellant after the order of adjudi~ .

cation and, therefore, it vested in the Receiver 1mme—
-diately on its 1ecelpt by the appellant

. Even if this amount cannot be called. after-acqmred
property, the case comes under section 43 (2) (0) because
it deals with the fraudulent transfe1 of any property
of the insolvent.

B

. Besides, the presem case is covered by sub~sec-,
tlon (2) (c) of section 43 because the insolvent has
commltted an act of bad faith by getting up a false story
of the transfer of the amount to his wife.

As yegards section 4 of the Provzdent Fands Act,
. T submit that the deposit is not attachable only so long

s it remains in the hands of the company. After it is -

,pald to the insolvent, it becomes his property and
therefore vests in the Receiver under section -16 (4)..
“The case of Veerchand v. B. B. § C. I. Ratlway® does
* not apply because there the amount was attached while
it was with the Company which is not the case here:

‘CAV

CRUMP, J. —The appeﬁanb in thls case appealg
agamst an orcler of the Dlstnct Judge oi Surat

N (1904)6 Bom L. R 921,

1919.

- Wacinbag
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A sentencmg him to three months srmple 1mpr1sonmenb'
“under section 43 of the Provincial Insolvency Act (IIT
“of 1907). ’

- The facts aré _shortly as follows ' The appellfmtq
Nagindas was 1n the employ of the B. B. & C. 1. Rail~

‘way Company.  On November3, 1909, he was adjudged. .

an ingsolvent under section 16 of the Act, and a Receiv er'

~was appointed.- In January 1918, he resigned his-
-appointment with thé Railway Company and drew from N

them a sum of Rs. 2,000 odd which stood to his credlti :

“in the books of the - Rallway Provident Fund. - This

money was not paid over to the Receiver and in the
lower Court it ‘was alleged that Rs. 1, 600 out of this sum

~had been paid by the insolvent to hlS wife. Itis with
. reference to this -transaction that the learned District

Judge has. held h1m guilty of a fraudulent act Wlthln‘
the. meanmg of section 43 (2) of the Act.. l i

. The reasoning of the learned District J udge may be

 summarized as follows : The protéction afforded to:
‘the monies in the’ Prowdent Fund by section 16 (2) {a)
- of this Act ceased as soon as these monies came into.

the hands of the insolvent, and they forthwith vested :
in the Receiver and became divisible among the credit-
-ors as provrded by sectlon 16 (4). Butin accordance '

. with the doctrine in Cohen V. Mitchell® the insolvent
was entitled to retain the money received from the

Provident Fund unless and until the Receiver inter--
vened, and had he merely retained them he would not

- have been guilty of any fraud. - But he had advanced a
~ false story to prove that the money had been pald to
~ his wife in satisfaction of alegal claim. This allega-
tion amounted to a fraudulent transfer punlshable.
“under section 43, - - .

: The case of Cohen v. Mztohell“’ 1s not a declslon 011

the Provincial Insolvency Act but on the Enghsh

0 (1890) 26 Q. B. D. 262
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‘Bankluptcy Act (46 & 47 Viet. e.- ‘)), and “the

decisions on which the learned District Judge has -

- yelied for e\tendln@ the- appnmblhty of -the’ doctune/
‘ “_thelem laid down to the case before him are decisions'
in cases arising in the P1e81dency Towns prior to the

Presidency Towns Insolvency Act 1909.. ‘These cases -

are governed by the provisions of the Indian Tnsol-"

1919,

NAGINDAS
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. vency Act of-1848. Tt is, therefore, necessary in the first -

instance 1o examine the terms of the relevant Statute.
" Itis not disputed that the deposit with which we
- are now concerned was a compulsory deposit as defined |,
* in'section 2 of the Provident Funds Act 1897, and it is -
clear that at the date of the adjudication order it was’
" not at the: -disposal of the insolvent for his own benefit.
Therefore it was not-at that date “property” within:
thé definition contained in section 2@ (e) of the
. Provincial Insolvency Act and did not therefore vest
- in the Receiver under section 16 (2). ‘But, apart.from
the provisions of section 4 of the Provident Funds Act,
1897, it became “ property’” as.soon as the money was
paid to the insolvent, and was thus property acquired
by him after the date of the order of adjudication. -
7 Under section 16 (4) such property * shall fortwith vest
in. the Court or Receiver and become divisible
among the. créditors in accordance with provisions of .
~ sub-section (2), clause («)”. “At first sight it would
appear that these words in their hteral const1 uction are
~ {ree from any doubt.

But there are. grounds for holding that these words
should not be litérally constraed. In.Cohen v. Mitchell®
the Court declified to follow the literal construction of
sections 44 and 54 of the English ‘Bankruptcy Act on
the ground of inconvenience and the Courts in India’
in de‘mlmg with the analogous prov1810ns of section 7 of.

" @ (1850) 25 @ B. D. 262.
ILR10—4 -
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" 19fs. . the ‘Indian - Insolvency ‘Act ar & 12 Viet." . 21)
mv have allowed themselves the same measure of freedom
SHUKHANDAS (see Alimahmad v: Vadzlal(”) Thése Acts are in part’
GHEI}’ABH“ " materia, and the considerations which have led the.
Gurappss. . Courts to reject a literal . construction are equally -
present in the case of the Provincial Insolvency Act.
Nor is there so great a dnference between the' words
employed by the Legislature as ‘to permit of any distine-"

tlon It must. therefore follow. that in the ‘present
~case also the doctrine in Cohen V. Mztchell (’)1s appll- .
cable. . . . : ‘ ‘
But it remains to cons1der the eﬂect of section 4 of

‘the Prov1dent Funds Act, 1897. So far as the section

bears upon the facts of thls case it runs as follows:-

« Nelther the Official Assignee nor a Receiver appointed

4 under Chapter XX of the Code of Civil Plocedure shall
“ be entitled to,or have any claim on any such compulsory

deposit (i.e., any. compulsory deposit in any Railway
‘Provident Fund )’ By virtue of sectlpn ‘59 of the

- Provincial Insolvency Act the reference to Chapter XX

- of the Code of Civil Procedure must, for the purposes

© of this case, be construed as applyinri to section 16 of
the former Act. What then is the force of the words -
“ghall be entltled to or have any claim son any such
. compulsory deposit”? We are not here concerned
. with cases of attachment under adecree or order of a ‘
Court, and it is . ‘unnecessary to refer to the- plowswns
"of the Gpde of Civil Procedure to which reference is
amade in section 16 of the Provincial _Insolvency Act.
“We have a' specific provision applying directly to the

case of a Receiver appointed under that Act. The~

question is whether the learned District Judge'is right :
in holding that the protection afforded by the section i

ceases when the money comes into the hands of the
~ depositor. In my oplmon_that is too ‘restrlcte_d a-

® (1919) 21 Bom, L. R. 849. . - @ (1890) 25 Q. B. D, 262.
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.'«éonStriictmn The words used. are -very. W1de No 1010,
~XReceiver has any claim on guch compulsory deposn;g

If that is so how can he claim to receive the money Bﬁﬁﬁﬁﬁlﬁ’m
~when it is paid into the hands of the depositor? The CrtAbAL

case of Official Assignee of  Madras v.. Mary - GuLaspss
- Dalgairns® is here in point. That dec1s10n was prior
40 the Amendment of the Provident Funds Act in 1903
~whereby clause 2 was added to section 4, and is there-
fore a_ decision as to the effect of clause (1) of the
:séction. It was held that the effect of clause (1) was to
~dep11ve the Official Ass1gnee of the 11ght which had
.otherwise vested in him'to receive the sum standing to
“the credit of the.insolvent on the insolvent’s retirement
Arom the service. That decision is w_’ith reference to
-section 7 of the Indian Insolvency Act, but it is equally .
«apphcable to the present case. In my.opinion that .
-decision is correct and should be followeﬂ The result
is that neither the Receiver nor the creditors have any
_claim to thé money drawn by the insolvent, and there-
~fore there could be no fraudulent dealing such as is
aade pumshable by sectlon 43 of the Provmcnl Insol- ,
wency Act. : -

In this view of the case it is unnecessary to deter-
amine “whether on the basis of the findings of the
District Judge any fraudulent dealing is established.
It may however be remarked that it is difficult to réject

- ‘the defence spec1ﬁca11y pleaded by the insolvent that
*Je was under a- bona fide belief that the amount was
.not attachable and. consequently did not vest in the
Receiver. Even if it be assumed that the learned -
_ _District Judge bas correctly apprehended the law, the

" point is surrounded with so much doubt that the insol; ;
. ~vent may well_haye entertained a bona fide ‘belief that
tthe amount in questxon was entlrely at hls disposal.

w0 (1902) 25 Mad 440
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For these reasons I would set as1de the order of ifne-
prlsonment The respondent t6 bear the costs through-
out The bail bond to be dlscharged '

bHAH J. i—I concur ’ S

' Order set aside.
R R

" APPELLATE -CIVIL.
Befme ﬂfr Justzce Shah, and Ur. chstzce C’rump -
MINNA WINSOR (ORIGILAL OPPONENT),- AI’PELLAI\T v ‘E. 'WINSQRi :

(ORIGINAL APpLICANT), RESPONDENT.® -

Dwectwns—~Dzstrzct Court cannot but High Court can, give directions. ~

A District Courthas no power to give directions to an admlmstratorm regar&’

‘ ‘to the estate, when Letters of Administration have already been granted. The—*
. power vests in the High Court . by virtue of sectlon 264 B of the Inchavs'

‘Succession Act (X of 1865).
APPEAL from orders p‘tSSed by P. E. Perowal Dlstuct. -

g Judge of Poona.

The facts were that one Miss E. Wmsor took out‘ |

. Letters of Administration to the estate of her deceased’ 3

father. She next applied to the Court on’ the Ist Octo-
“ber 1918 for an order to sell all the houses belonging to-
the deceased by public auction. The Court passed the
‘order with the consént of other daughtelb of the

-deceased. Then on the 14th of the same month, a.

further apphcatmn was made for modifying the above-
order, and the Court after hearing all parties, ordered
on the 3rd December 1918, that the family house shounld.

- be valued by the Nazir of the Court and Minnie Winsor-

(one of the danghters) be paid her one-eighth share in.

. the valuation, and that the remaining houses should be.

~s0ld-by private arrangement and not by auc‘mony .
: °Fxmt Appesl No. 57 of 1919
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