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"ORIGINAL CIVIL.
Before M. J'ustz"éé H e'a;bh &mi Hr. _‘Jeiéii'be Marten:

'WOLF AND SO\TS 1N LiquibaTion - BY P, 8. MELLOR,. LIanATo;; va
'HOSTILE I‘IRMS, BoypaY {APPELLANTS AND PLAINTII‘I‘S) v DADYBA
KHI’\IJI AND CO\IPANY (RL‘SPO'\TDD\ITS AND Dwmqu)“"

Canimct wzth Fnemg(———Fm wward cotton contracts—- Manager of an Indzanbmnch
'of enemy firm_enteri ing into contracts prior-to war——Plea’ge of goods as secu-

rity b y manager before and after war—Settloment by manager of pre- uar .

contracts by cross- contracts—-—:igreement by qu:mlatm of an Iﬂdmnbranc'lmf;
enemy nrm wlzd——qumdator acting under insty uc;mzs of Controller of Hostils
Trading C'oncm ns—Efect of war—Contract of agency, whether termmated
be war—Pa anent made by J quuulator n .getflement of a elaim _cannot be
recawred——ﬂzstake of law—Pleadings—The Indian - Contr act ot (1X3 .0)‘;
18. 72 ), -sections 21, 65 and 72—The Royal Pr oclamatwns of Auguot 19147
os: 1. and 2—Treasiry  Announcements—Hostile Foreigner's (T rading)
Oﬂder qf November 1914—The Enemy Tr ading Aet (X of 1916), sections 4,
5 and 1 3——Gontrolle7 can egercise all powers co;;faned on Oﬁiczal Liquid-
ators by. sectum 179 of the Indian Compa;zzes Act (VI of 1889), without,
sanction of Government—Counterclaun

) The plamtlffs, W, and Sons were a German firm withs its head office® m
Germany andra brunch office at Bombay manawed by a German named Zol}er.
Pnor to the outbreak oE war between Great Britain and Geunany on_ 4th
Auﬂust 1914 the plamtlffs Dad employed the defendants, an Indian firm in’
Bombay, as their guaranteed brokers and muccadums on the" latter deposxtmg
w1th them:Rs. 50,000, by way of guarantee In o July 1914/ certam cottonL
 ontracts. werc entered into’ between the plaintiffs and the defendants for Janu-
ary to March 1915 dehvery On 3rd August 1914, the plaintiffs returned” fo
the defendants Rs. 140,000 out of their deposit amount. On the 5th’ Augusﬁ*

1914, the plamtlﬂfb and the defendants entered into a written agreement (m
- purswance of-an arrangement arrived at between them the previous ‘day) by"
which the plaintiffs pledged 799 ‘bales of blankets belonging to them to
defendants as security for the balance of the deposit amount - and the dxffer—
‘ences on the forward contr: fets. On the 27 Augnst 1914, Zoller further pledged

certain cotton bales to the defendants by way of additional security. On 3rd.:

September 1914, tlie forward contracts were closed by Zoller by cross-con-
tracts with the defendants at the prevailing market rates.. On 5th September
"1914, Zoller was mterned ‘and one Tombroff was appointed Liquidator vy
Govommcnt .who i in the course of his duties took directions from the Contmt—
ler of Hoshlc Tradm«T Concerns.
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In J uly 1915, the quuldator with the agsent’ of the Oontroller agreed: with g
tho defendants that they should sell the blankets and apply the sale proceeds :
towarde’ the. payment - of thelr debt for the. cotton - dﬁerences In or,

j-about, Septembel 1915, the quuldator afner commumcatmg w1th the Control-
t.ler éntered into'a further agreement with the defendants which in effect was that

the qumdatox Was to sell the cotton and the defendants were to give, dellvery

“to the purchasers and to allow the Ligunidator to-receive -the purchase -money
“on the express condition that the balance of the defendants} claim remaining

after the realisation of the blankets was to be paid out of the proceeds of . the
cotton. - The sales of the blanLets and the cotton were dualy effected -The-

"sale. proceeds of the blankets sold by the defendants béing: msufﬁment to pay’

~oft the whole amount of the debt due to them, the defendants sent fo’ -the
Liquidator on 10th Merch 1916 a final’ statement of account'showing 4 balance-

-of Re. 47, 194 due'to them and asked to be paid out of the sale proceeds of
'cotton in ‘the hands of the Tiquidator. On- 12th April’ 1918, the quuldator

ropudmted his hablhty to pay that amount or any, alleomrr that the ariginal

‘pledcre of the ‘blankets on the 5th- August 1914 wasg 1llegal and void, and. .that

he; on the other hand, was entitled to the sale proceeds in- the hands of .the -

defendants as pledwee after deductmg therefrom Rs. 10,000 being the’ balance

*of the deposit due to them and certain . expenscs incurred by them. On 6th ,
QAugust 1917, the plaintiffs by their quuxdator sued the defendants for the :

- amount ‘of the sale ‘proceeds of the blankets contendm ‘inter alia, that’ the
pre-war contracts of July 1914 and the pre-war pledge (if any) of the 4tl1
August 1914 became ipso facto void on the outbreak of war, that the further :
‘pledges given on the 5th August and the 27th August 1914 were similarly

void ; that the cross- -contracts of the 3rd September 1914 being tainted withthe :
1llegahty of 'the pre-war contracts Were also vmd or amounted to' the

settlement of a nulhty ; that Zoller’s. agency terthinated’ zpso facto on - the'
outbreak of war and that therefore he had no. power to enter .into any
of the subsequent transactions ; and that under section 65 -or~section W~
of the Indian Contract Act they were entitled torecover payments made towards
‘the satisfaction’ of ‘the defendants’ debt, the illegality’ of the transactions not
bemg discovered by them till November 1915. 'The defendants resisted the
plamtll’fs clalm for refunding the money paidand counterclalmed alarge amount
due at the foot of the account between the partles " On, the ﬁgures agreed at
the ’mal the’ plamtlf_fs claim was for Rs. 69 467-9-0 and the deféndants counter-
clajim for Rs. 58,440-9:0 (the plaintiff'admitting their Hability for Rs. 10 000,
bemg the balance of the guarantee amount deposxted by the defendants). “The
tnal Judge, Macleod J, dismissed the. plaintifis’ _suit and decreed .the defend—
Ants? counterclaim holdmg (z) that although the pre-war contracts and the.
iwo pledges became vmd on'the outbreak-of war ‘the settlement of the contxacta
by cross- contracts was £y legmmate transaction as merely ﬁxmg the damages;
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#For the breach of contracts: of purchase which both partles mlstakenly beheved
a.aould shll be. legally enfomed {#i),that Zoller's agency did not termmate on th& '

—ﬂutbleak of war'and (sii) that the qumdator having agreed thatr the, amount
sraalised by the salé of the blankets and-the cotton bales be set off- aga.mst the -
eatlsfactlon of the debt due to the-defendants,”that amounted' to- a payment

whlch the plamtlffs were nol enmtled to recover either under - ‘section 65 or sec- -

“ion 72 of the Indlan Contract Act the httel sectmn not applymg toa mlstake
-of law. The plaintiffs appealed :— ..

Held confirming the decision of the trial T udge,

K¢3) that assuming but without demdmg that the ' plaintiffs’ contentlons a8
o the effect of the war’ on the transactions in question were cortect; theé” leoal
fi)osmon of the  Indian branch of an -eneriy firm up to November 1915 was . in

wviewof the Proclamations and Ordels then in force sufficiently doubtful as to

-afford some justification for the view that the transactions were valid ;

" (2) that the L1qu1dator in the course of the mndmg-up was eatitled to enter
+Anto binding agreements with the defendants for the sale of the blankets an(l

eotton and the apphcatlon of the sale- ploceeds in dlscharge of the defendants’

~debt 1rrespect1ve of any dlsablhty dttachmg to Zoller ;
= ) that the acts of the qumdator done with the approval of the Controner
Were valxdated under section 13 of the Duemy Tradmg Act, X of 1916
(4) that assummg that there was a n)1st'1ke ‘of law which was neither
‘pleaded nor ‘proved, the agreemen‘rs,/entered mto by.the Liquidator with the
sdefendants were  “contracts” within the meanmor of the Indian Contract Act
~andcould not be avoided undet sectlon 21 of the Act as being made under any
mistake of Jaw, and that accordingly the payments made to the defendants .
were made ‘under ‘the binding- contract and :could not \be recover ed undcr
}:‘seotlon 72 of the Act C L
- (5) that section. 65 of the Indmn Oonhact Act did not apply as the p’tymenbs
“wwere made under valid agreements but assuming ‘that the pay ments were]madc
.under the pre-war- contxacts and’ pledges ending 3rd September 1014, tho
- word ‘‘ agreement "' as used in the section did not apply to the pre-war con-
viracts for they were * contracts " and not “ agreements " and fhat the words
< dxscovered to be void  were not applicable to the subsequent agreements
a8 the parties knew all the mater fal facts 5 .

(6) that ho * advantage ” w1t}nn the meaning of sectzon 65 was recawed by
~#he defendants under the pre-war contracts when ez ypothesi they became
~woid on the outbreak of .war and payments were made to the defendants
iin 1915 under subsequent agreements with ‘the Liquidator ; -

(7) that the de{endants were entitled to succeed on their- con;xterchlm"‘

mmsmuch as they changed their position with. regard.to the cotton in their
gpossession on the faith of a promise made to. them by the quludator, and th;,t
gpromise was-binding in law. :
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< W. L. Ingle, Limited v. Mannhéim -Tnsuance Company®, Halsey v. Lowen-
feld ®,. Sckaﬁ"emus v. Goldbefg(a) and - Holsworthy Urban Council v." Holge-
.wortﬁy Ruml Council®, referred to.

APPEAL from: the declslon of’ Macleod J. d1sm1s5mg-
‘the plaintiffs’ . suit “for - _recovery of money. paid and:

: decreemg the defendants countelclann

The plammﬁs Wolf and Sons, were & Gelman firm,

?'.h'wmg their principal place of business in Gelmany
~and havmg a branch office in Bombay. At the date of’

‘the suit, the plamtlffs being ¢ a branchof an enemy firm,.

were in compulsory hquldatlon and they sued by thelr
. Liquidator, P. 8. Mellor acting under the directions of

‘the Contloller of Hostile demg Concerns, rBombay

. _The Bombay Oﬁ‘ice of the plamtlﬁs carried on am?
fextenswe business in cotton, cotton waste and - cotton\
‘blankets and was managed By one F. Zoller, Tle said

Bombay Office had, in the course of its business, employ-r_

“ed the def.endants, an.Indian firm of Bombay, as - their: :
- guarantee brokers and’ muccadums and the - defendants.

had deposited witlh that office the sum of Rs. 50 000 by"i
way of guarantee.’
" Inthe early part of 1914, the defendants wmte to the-

" 'plamtlﬁs Bombay Office “complaining that the latter:
“had, in breach of the terms of the defendants’ employ-

‘ment ‘beern dealing with another broker, and demanding;
the return of the said deposit. =

“Thé plaintifis returned to the defendants. Rs. 40,000
out of the said deposit on the 3rd-August 1914, bat-by-

.»,theu letter of the 4th August 1914 stated that. they
‘could not retum the balance of .Rs. 10,000 as it: was.

,1mpossﬂ)1e for them to withdraw money from Gelmany-._
On’ the 4th Augus‘n 1914, war was. declared betweem

;“Gleat Britain and Ge rmany.

® [1915] 1 K. B. 227, " ®[1916]1 E.B. 284 -
o [u16]2K B..707. @ [1907] 2 Ch. 62
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Prior to the outhreak:of war and’ between 16th and.
23rd T uly 1914, ‘the plamtlﬁfs had entnred into contracts

'Wlth the defendants for forward delivery- of cotton (J anu-’

-ary to March 1915 dehvery) The said contracts wete

pending at the date of the outbreak of war, but nothmg

__*was payable under them at’ that date.

On the' 5th. August 1914; at 9 a. m.. the following
aagreement by way of pledge was entered. into- between *

‘the plaintiffs and the defendants in Bombay —

Agreement made this ‘day between ’\Iessrs w. Wolf and Sons of Bombay. on

the one mde and Mess1s Dadyba, Khnﬁp and-Co.; on the other Slde

It lns bepn agreed as follows

Méssrs. W. Wolf and Sons in  consideration of a large-amount of money due
to Messrs Dadyba Khimji and Cos; for dep051t and difference on cotton pur-
chased from the latter for forward delivery undertake to pledge and hand
“gver to Messrs. Dadyba, Khimji and Co., 797 bales of cotton blankets originally
aindénted for by thé laté Ratt:onsee‘ Hirjee."

These. bales are to be stored by Messrs, Dadyba, Khimji- and Co. ., in tlxelr"

godowns as %ecurlty, godown rent; removal charges, &c.,. to ‘be paid by
- MessTs, W. Wl and Sons at.the time of receiving final account Messrs. W.
Wolf and: Sons undertake to have the insurance taken out on these- blankets
stransferred foMessrs. Dadyba, Khimji and Co’s. name. - These blankets to be
sold by Messrs Dadyba, Khimji and Co., in consultatlon with Messrs, W. Wolf

-and Sons at_the best - possible . market. rate agamst spot-cash in Bombay _

“Messrs: Dadyba, Rhimji and Co. to receive a sales-commission of 2% per cent.
sand from the proceeds of these blankets Messrs. Dadyba, Khimji and Co. are
%o recewe theé full amount found dae to thﬂm with interest at the rate *of 6 per

«cent., per ‘annumuntil final settlument of account the balance to be- handed .

over to Messrs W Wolf. and Sons

Messrs Dadyba, Khimji and Co are to produce ongmal vouchers and to
wender final account no sooner the last bales are disposed of.
. ,Bomboy,’5th'Augu‘st.1914.
T ‘ Per Pro. W. Wolf & Sons.
' - (8d.) Fr. Zoller.
(Sd.) Dadyb’t Hormasji Bxlhmoma.
(8d.) Khimji Poonja..
- (84.) Dadyba, Khimji & Co
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_This- agreement’ was. executed in ‘pursuance -of an:
‘ar rangement arrived at between: the parties the pl@VlOllS;-
day, ‘when the key of the goﬂown was handed over. to:
the defendants

On the 10th August 1914 ‘the Royal Plochmatlon oi"“/
the 5th August 1914 settmgxfmth the Law and Pohcy*'
with regarding:to Trading with the, enemy was. pub--
_lished in the Bombay. Government Gazette.

Br1eﬂy, that wasa Warmng to all. perséns resident.
cmrymg on business or being 111 the British Dominions-
not to have any commercnl mtercoursex with any’
' person resident carrying on’ bisiness or bemg in the
-German Emplre, otherwise they Would be . liable to«f
such penaltles ais the law- provided. Any . transactlons‘
with or for the beneﬁt of any person resident - carry1ng~
on busmess or being in the German Empire which were-

_not treasonable and were. not for the time bemg ‘
expressly p1oh1b1ted and which, but for the existence of:
“the state of war, would be Iawful were pelmltted

- But it - was provided, that the Proclamablon should'
not upply to. the trading or commercml 1ntercoursef
‘carried on by any person who' had an interest 1n houges: .
-of branches of business in some other country as well
ag in the Dominions, solely from or by such houses - or-
branches of business in such other country.

An ofﬁmal explanatory Announcement Was 1ssuecL

on the 22nd August 19J4. It was pointed out therein,
that it Was 1mp01tant to congider ‘where the fore1gn
trader . res1ded and - carried on busmess and not  hig.
nahonahty Pamglaph 4 pl;owded —_
- “Where however nothmg ‘remains to be done- save to pay for goods:
aheady dchvered or for services already. rendered ‘there is mo- ob)ectlon o
making the payment."

“On the 28tk August 1914, the Government-of Bombay
1ssued a Press Note" gwmg effect to this announcement



VOL. XLIV.] BOMBAY SERIES. 1637

~.On the 17th August 1914 Zoller Wrote: to the defend~ :
ants. as king them to’ msﬁre the blankets in thelr own‘ E

‘name

them blankets to be sold first.

On the 2tth August 1914, Zoller réplied as follows =

W duly recelved -your favour of the 25th instant and are prepared to let )
you have bales of cotton lying at Colaba as a security, - We have handed you ’

the key- of our godown aIready
Fr Zollez "

. On'the: 3161 September 1914; the contracts of July,
were closed by cross-contracts ‘béing entered into for .
re-sale of the cotton to the defendants at the rates then -
prevalhng On'the 5th September: 1914, Zoller was .
interned ‘md one Tombroff wag put in charge of the

aﬂ:’alrs of the. Bombay braneh of the plaintiffs’ busmeSS
‘as. qumdator

Prev1ous to his mtemment Zoller had requested the

defendants to open a shop-for the sale of the blankets
in small® quantltles, and they did so, but very few
were sold

On the ‘9th September. 1914 was issued a further
Royal Ploclamatlon relating to Trading with the

' enemy

~*It was stated in the preamble that it was desirable to
restate and extend the prohlbltlon in the Proclamation
-of 5th August 1914 and for that purpose to revoke that
) Proclamatmn ‘

Clause 6 of this Proclamation provided that where.
an enemy had a branch' locally situated in British,

- On the 25th, August 1914, the defendants wrote ask-
1ng for further security owing to the further fall in. the'r?*
price of cotton and suggested that certain cotton bales "
belongmg to the plamtlﬁ's should be handed over tof

1019
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- allied. or neutnl territory in’ :Europe,’ txamaetlons by

or with such- bmneh should- not be treated as transac-i

t1ons by or Wlth an enemy.

Clause p10v1ded that’ nothmg in the Proclamation
should be deemed to prohibit payments by or on-

- account of enemies .to persons resident ozurymg on’
- business or being in the British' Dommlons if .such-

p‘Lyments arose out of transactions entered 1nto before’

~the outbreak of War or othervvlse pelmltted .

On the 5th J une 1915 Tombroff_ Wlote to ’Lhe Con-
trollel of Hostile Tradlng Concerns ‘that he would-
amancre with the defendants for the sale of the blankets, "

.the proceeds to be retalned by them agamsb thelr clalm

and enclosed a letter from his SOhOlf;OI‘D, Meesrs Payne

and: Conpany in which ' they had advised him that-he

was not entltled to claim dehvely of the bhnkets with='
out paying the moneys due.to the defendants The

* Controller ‘acknowledged the recelpt of thisletter and\
"agreed to ‘the proposal by a lettel of 11th J une 1915

“Inor about September 1915 an agreement was ar rlved '

' at for the dlsposal of cotton pledged: to’ the defendants ,
“to the followmg effect: The defendants were to give
. delivery of eotton to purchasers -from ‘Tombroff while-

the sale proceeds were- to 'be credited to a ;separate'
account and if anythmg remained due to. the defendants

~aftér the sale of the blankets, that would be paid from-
_the sale-proceéds of the cotton. This act1on was taken;
by Tombroff after obtalmng legal dadvice and. consulf-

1n0 the. Contloller

. By the end of the year 1915, thé blankets had been"

‘sold somé by auction and some to the defendants: under .
‘an arfangement with the Controller' made in September -

1915, ‘On'the 13th \Tovember 1915, Tombroff - wrote to:

the Controller that ong to the decmon of tho ngh
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Court 1 the, case of the Textile jl[anufacturmg Qs o Ltd 1919
V. Salomon Brothers“) he ‘would have 1o claim; from

‘the deiendanbs whatever stock of blankets might be left Ws‘?;;& ‘
mnsold in their hands. The Controller- however took no. O

action onthat letter nor madeany communmatmn 1o the %szﬁf
defen dants. , & Co. .-

=~ On the 12th I‘ebruary 1916, the defendants sent to
Messrs I‘ergusson& Co. who had been appomted Liquid- -
ators in phoe of Tombroff a statement of accounts of

blankets, -scales and - tarpaulines showing the sale-pro—
ceeds to be. Rs: 79,467-9:4.

On the. 10th Mérch 1916, the defendants sent o final
statement of "accomnt showmo Rs. 47,194-6-8 to thelr
credlt and asked for a cheque in settlement:

On the 19th Apnl 1916, the qumdfttors then attor—
. neys Messrs“ Soonderdas & Co., wrote as follows :—

e Our chents Mess1s A. T. Fergusson and Company, qumdators ot‘ Messrs.
W Wolf & Soris hivé placed in our hands your letter to them of-the 10th ulhma
i‘wmh ms‘muctlons to say that the pledge of gotton blankets made on the 5th
fAugust 1914 by Mr. Zoller on behalf of Messxs W. Wolf. & Sons was - clearly
o transaction for the beneﬁt of an enemy and was prohlblted by common law
‘.‘a,nd fell w1thm the Royal Proclamation of 5th August 1914 as to tradmg with
_the énemy.” ‘Thé contract of pIedge therefore- was’ absolutely void and , our
clients are therefore entitled to the sale-proceeds in your hands as plcdgecs.
Qur chents will give you credit for Rs. 10,000 being the balance of the deposlt.
-due to you by Messrs. Wolf & Sons. . As' to the accounts furmshcd to our
) chents our clients deny that you are entitled to shop rent'and servants’ wages.
mcurred before the appomtment of our clients as Liquidators. Without pre:
Judlce to our clients’ contentlons as to the correctness of the accounts we are ’
“instruétedito demand from'you the amount of sale-procesds of 797 bales of
_blankets in your hands and to give you notice which we hereby do that if
: you fail to- pay the same within 24 hours from the receipt hereof by you, our
Fchents will without®further intimation .or delay file a suit against you ta
secover the sale-proceeds of thesaid bales holdmg you responsible for all costs
charges andexpenses of and incidental to the same.’

Further correspondence followed whlch closed on the

_14th June 1916;
© @ (1915) 40 Bom. 570. -
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Theréafter. P. 8. ‘Mellor” was: appointed Liquidator.
On 6thi Auguet 1917, -the present suit was filed.-, In the-
plamt as originally .drawn mno 1eference was made ‘to-
‘the contracts of J uly 1914 nor to the cross: contracts of’
the 3rd September 1914 though it was stated that the:
consideration for the pledge of the 4th August 1914
Was the amount due to the defendants for ‘deposit and:.
d1fferences in cotton pmchased The plalnt was subse-
quently amended and both sets -of " contracts were:
reIerred to :

" The plfuntlffs sulng by their L1qu1dator P. s Mellor-
contended inter alia, (1) that the transaotmn of pledge-
“was a transaction for the benefit of the enemy and. Was-
. trading with>the enemy and void under the Ploclama- ‘
tion of the 5th August 1914 and the common lfwv the
said t1ansact10n not being discovered to be - v01d untll ,
after the sale of the blankets (2 that - qupon: the out~.
break of war,. the contracts for purchase of . cotton- be--
“came void and consequently the subsequeént pledge and -
settling of the-fo‘rward contracts by way of ‘cross-con--
tracts were without consideration and of no legal eﬁ:'ect '
(3) that Zoller's agency telmmated on the, outbreak of’
“war-and (4) -that ‘having regard to the legal pos1t10n of
- parties they were entitled to recover all payments made-

- as the illegality of the transactions was not discovered .

till November 1915. The plaintiffs expressed- W1111ng-
fiess to give credit to the defendants agamst the sale--
proceeds for the sum of -Rs. 10,000 and, for shop rent’
‘and wages 1ncu1red subsequent to ‘the appomtment of”
Messls Furgusson & Co. as L1qu1dat01s

The defendants in then written st'ttement filed on-
the 7th November 1917 pleaded that, the news of the-
declaratlon of war between Great Britain and Germany: ‘
became known in . Bombay on the 5th-Aungust 1914 ;-
that the actual pledge of the blankets was effected » by-
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Zoller on the 4th August 1914 by hmdmg over the
keys of tﬁe godown to-the defendants ;. that as a mattor
of _fact the writing of 5th Augiist 1914. was mgned by
the part1es at 9-a.m. before they.knew that war was

declared between Great Britain. and Germany that.
the transactlon of pledge Was ‘not'a tmnsaotlon for ‘the

beneﬁt of the enemy ora. trqdmg with the. enemy ; that

eyen if the transactlon ‘took’ place on the 5th August
1914 it was not.unlawful or void under the Proclama-;

l;lon of 5th August 1914, nor-did it in any manner con-.

gar‘wene_ any -Act, Ordinance, Statute or Proclamation in

that behalf ; and that such of the goodls plédged as were’
“taken over by the defendants were purchased by them
under an arrangement with the Liquidator Wh1ch was.
_ either known or sanctioned by the Controller of Hostile
- Concerns. “With regard to the contracts of July 1914 the-
“defendants submitted that they were settled. by Zoller
by cross—contracts of 3rd September 1914, and that the
agreement arrived “at-with the defendants by L1qu1-
~dator after ‘obtaining the s'mctlon of the Controller. belng
an-act done in the course of the winding up -of "the’.
Dbusiness was bmdmg on the plamt1f‘fs The defendants
therefore counterclalmed Rs. 47, 194- 6—8 as ‘being ‘tho.
‘sim'due fo them at the foot of the account between
the par(nes. ’
" The detendants putin a supplemental written state—
‘ment; dated 12th’ October 1918 para. 4 of which ran as
follows :—

M4 Tho defendants say tbat upon the assumptmn that the contracts for the
purchaso of cotton made by the plaintiffs with the defendants became: -

"void at the . outbreak of war, the parties were under the belief that the same '

continued 6 be effectual and that their mistake, if indeed they wers mistaken,

was a mistake as to the law in force in- British India. - The defendantl-

nccoxdmgly sdbmit that in any" view: of the matter the settlement “of. the
said contracts by cross ‘contracts was a valid settlement and. gave rize to d
legal liability on the part of the plamtlffs to pay the respectlve differences - a’s
the recpective due dates to the defendants. -
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‘The suit came on for hearing before hig Lordshlp'“
Macleod J. when the follovvmg 1ssues were raised :—
(1) Whether the pledce of the cotton blankets Was _unlawful or. voxd or"

was drscovered to be woid ?

(2) Whether the contracts by the plaintiffs for purchase of cotton £ré om '

', he defendants became vord on the outbreak of war ?

38y Whether in any event the settlement of the Sdld contracts by cross-
contracts was (a,) without legal consrdel ation, (b)* of no legal effect ?

(4) Whether the se*tlement of such cross-contr acts did not give’ rise to a.

g legal Imbrhty on the part-of. the plamtlﬂfs to pay .t the respectlve differences ate
: ‘the rcspecfrve due dates to the defendants % 9

"(8) Whether at ‘the time of such settlement the parties were not under - the

‘behef that tlie said contracts contmued. to be effectual ?

(5) (@) Whether if the partles were under such behef thelr mrstake was

- one as to the law in f01 ce in British Indla ?

T (®) Whether the cotton blankets were not -in the result vahd]y pledO'ed
to defendants inter alia for thie amount of such d1fferences ?

- Whether the plaintiffs are ent\tled to the sale-proceeds of the blanhete‘
or:any part thereof in any “event ? ‘

(8) Whether the plaintiffs did ot pledge certain cotton bales Wlth ‘the -
defendanta as alleged in para. 11 of the written statement ?

-(9) Whether the defendants did not agree thh Tombroif the- then .
Liquidator of the plaintiff company(that the said cotton bales should be sold
by Tombroff, upon the terms that the defendauts should have a . first charge -
Aon the sale-proveeds ? " .

(1()) Whether the' sard Tombroﬂ did not sell the said cotton bales sub]ect :
to the said agreerrent, and whether the defendants are not entitled to a first
»charge on the sale-proveeds for the money counterchlmed for by them ?

(1), Whether if the defendants have not first charge on the said sale-pra-
ceeds they are entltled to rank as ordmary creditors for thie . amount of their

countex clarm ?

At the instance of the p1a1nt1ﬂfs counsel ‘the- follow-
;1ng two issues were ra1sed —

(12) Whether the said pledge of cotton blankets was 'not illegal. as -

~yolving, commercial mtercourse and trading with the enemy‘?

(13) Whether the sald crosa contracts were not ﬂlegal
aeasons?

1
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. The learned J- udge dismissed the p1a1nt1ffs su1b and
ﬂemeed the defendants counterclalm

MACLEOD J. —[Hls Lordshlp after - -discugsing" the »
iiacts set forth above proceeded : i—7].:....0n - the 4th
,August the posmon was as follows ‘—Plalntlffs had
contracted to purchase 2,500 bales of cotton “from  the -
defendanbs thnuary and March dehve1y -In ‘mddltlon‘_

they - ‘owed the defendants" Rs. 10,000." Owing to.'the

iall in the price of cotton defend‘xnts had demanded

,nsecuuty for the due -fulfilment of the forward contracts
and the payment of the Rs. 10,000 and they were' in

'possessmn as pledgees of 797 bales of blankets belong-
ing to the plamtlﬂ“ s.

R 1 1 cannot now be contended aff;er the 'decision“df the
House ‘of Lords in Iirtel Bieber & Co.v. Rio-Tinto.

Uompan y® that ‘the July contracts were not avoided
by the outbreak of war. _

Lord Dunedln said ;— .-

* There i mdeed no such general 4p1'opesition as that a. ’state of war avoids
“all contracts between subjects and enemies. Accrued rights are not , affected
vthouvh the right of suing in respect thereof is suspended Fmthc«r, ‘there are

certain contmcf:s, partlcularly those wlnch are -really the concomitants of -

' rights of property, which ‘even so far as ‘executor y are not .abrogated......Tn
-other words, the executory ‘contract which is abrogated must elthel involve in-

- Xercourse, or its continued e*nstence must be in some other way ag: rinst pubhc '

] »;mhcy as thathas been laid down in decided cases’

Therefme if . nothmg further had ‘been done .the
defendants were after. the outbreak of war bound .
to restore the “advantage they had received, and the-

dlankets would only. 15e1nain as security for the repay-
' ment of the bahnce of the deposn',

The 'renewal of the agreement for security on the 5th
August. stands however on a dlfferenb footlng It was

made under a mistaken- behef that the contracts Were'.

. (t) [1918]A C 260 at p. 269,
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‘still- legally binding and- that was a ristake “of law..
" The contract was not - therefore vmdable under sec~
- tion 81 of the Indlan Contlact Act. Was it then/llegal

and therefore void at common’ law as _being:a new

: contraot Wlth an enemy, ‘which came’ Wlthm ‘the pro~
, hlbltlon in the Proclamation of the 5th’ August? So.
. far as Zoller was acting by prooulamon for his German "
punmpals it was a contract with the enemy, but it was
-also an act of tLadmg with the Bombay Branch which "
) ~‘10001‘d1ng to.the official e‘(planatl on was permlssﬂole
“provided it was bona fide and no transaction -with the—'
. Head Office was 1nvolved

-

I do not thmk therefore it. can. be sald ‘that - the

'avreement by 1tse1f was illegal at common law. . But

the gwmg of. secuuty for money purportmg to be pay—-?

: able undel an agreement whose: purpose was unlawful
1s 1tse1f an unlawful ob]ect even though 1t was hot -

smpulated for by the original agreement : _li?’as‘her,v

' Bmd Jesm and Geere v. Mare®.

The defendants were taklng security for the perform-‘

"-ance of a contract which had becoie unlavvful and’

thel efore the- ag1 eement was unlawful

It has aIso been argued. by Mr. Campbell that on the
outbreak of war the contract of agency between the
plamtlffs and Zoller was dissolved and therefore Zoller
had ne longer rmy “authority to. give his prmmpals"
goods as security, so that now they can repudiate hlS’
-action. . Thal contract’ was made in Germany .and I
should therefore have to consider Whether according to -
German law it would -be d1ssolved on’ the outbreak of
war. There i is no evidence as to what -is the -German
law on -the pomt but no authorlty has ‘been cited for-
thie. analogous - proposmon that.a conﬁract of agency \

%between an-English’ ﬁ1m Wlth‘the English Manager of -

mowgsE&nsu mu&mzﬂ&csw
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’:abranch established in Gelmany Would be ﬂlSSOlVGd:'
-on -the -outbreak of war. " No. doubt® that Manager"‘

would come Wlthm the deﬁnmon of “enemy”. and any

Antercourse with him would be, prolnblted but it seems’

‘40 me gomg too far to say thdt -the contract’ ot‘ agency
~would be ’oermmated so that the pnncrpals ‘could re-

‘;;pudmte any transactlons entered into by their agent-

Ain the.mdmaly course of his agency which - were “1nob

prohibited by the lex loci. ‘But apart - from that, since 8
'tladmg ‘with-a blanch of a hostile ﬁrm was permissible, .

it Would never have been conSIdered that aII contlaots

-of ageney ‘between enemy principals and the Managers :

-of - their branch ﬁlms in allied termtorres became
.'ablogated on the outbreak of war.

Somelight on the question was thrown by the decision:
«of the House of Lords in Daimler Company, Limited

V. C’ontmental Tyre ond Rubber: C’ompan Y (Great‘
»:Brztam), Limited™. . The GOmpany was- 1eg1ste1ed in

‘England,  but all the shareholders ‘except oune, ﬂle
Secretary, were. Germans and- the Dlrectors ‘were in
Germany.~ A Writ.was issued in the name of the Oom—

‘_pany by, 1 the Semetaly and it was contended that he,

‘had no authouty ffom the Directors -to “file suits. It
‘was sought ‘to be established that the Duectors by re-
-solutlon had given him such’ authorrty but no trace of
any ‘such resclution could be found in the minute book:
“Their Lordships were unanimous in the opinion that
for Want of authouty on the part of the agent the suit
.could not'proceed. But it was further contended that
- the company was.an enemy company, and Lord Pm]\er
~ -while expressing the. opinion of the: ma]outy of their
}Lmdslnps said :

X company mcorporated in the Umted Kingdomi is s legal entlty, 2 creatlon

z)f law. with the status and capamty which.the law confers Such’ s company,
Amay assume an enemy character. Thxs will be the case if its agents or the

R [1916]“ C. 307. %36 544
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persons in de Suacto, control of 1ts affairs, whether authOrlsed or not,’ are resadenf
~1in an enemy country...A person knowmﬂly deahng w1th the company in such

*3 case is tradmg with the-enemy.. .[Thé- Directors remdent .in Germany] werev
. mcapable «oof authonzmg the institution of this action. The contentlon that the-

Secretary of the Company could “au’thomze such institution is untéhable. " The~

: resolutlon by which he was appomted Secretary would confer on lmn such»
"powers only as wére incident to the pelfongence of his secretarial dutles It,
is true that the"DLrectors of the Company m]ght by a proper resolutlon m~
that behalf have conferred on him_ a .power to authorize the institution o£_’

proceedmgs in the Company.s name, but they did not do so”

I thlnk 1t may e miel 1‘ed from this: qudfrment tha.&
the Secretaly S contract of agency was not - telmmated

by the outbreak of war and that if he -had. been duly
_authorlzed to file suits on behalf of the company the
only questlon to-be decided ‘would ane been Whether
‘2 company whose affairs were [ being managed by

Directors in Germany was e_nmtled to sue in-the Courte

i in En ﬁrlfmd

1 do not, thmk thelexme that "the pl"tlntlffs could ,'

'_have repudnted the acts of Zollerin giving a'pledge of
) the blankets and the cotton to the defenchnts .on’ the
: ground that the agency had termmated

“Then as to the t1ansact10ns of the 3rd September On:

‘-the face of them- they constituted a purchase by the:
“defendants of cotton from the plaintiffs’ firm. XVhether
such a ‘transaction would have been legal it is not
'?'necesefny to cons1der for in re ahty the: tlansaetlons of

the 3rd . September amounted to this. - ‘Defendantg

,.agreed with plaintiffs’ Branch Manager, Zoller, to treat

the contracts of July as broken on condition th'lt Zoller

'agreed to pay the differences calcilated at the then
}rates of the chy on the V‘IIIOUS due dates.

’Phat as far as T can see, ‘was a perfectly legltlmate
transactlon, not only accordmg to the Proclamfttlon of
"the 5th August but also that of thé 9th September It
ﬂld nothing more than ﬁx the damages for- bleach of
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fvcertam contlacts wluch both partles weie under the

f‘mlstaken belief could be legally enforced at the due

“dates. The 1eﬂa11ty or illegality of the. contlact to give 'v

Tsecumty was in no way affected.

“'I think that when Tombroff took charge of the assets -

“of the Bombiy Branch -of the plaintiff firm he could

still .have recovered the secqmty aftera allowmg for

\repayment of the Rs. 10, 000.

But when Tombroff with the apploval of the Con-.
troller allowed the ‘defendants to sell the blankets and
et-off the amount- realised fmamst the amount due on
“the cotton contracts as well as the Rs, 10,000, that
5an_1_ounted to a payment and the questlon whether the -
iplai'nt‘iffs' can now recover -it depends ' on an entirely
different set of circumstances to those which govern
“the question whether the agreement to give securlty
(‘st a lawiul contract. R ‘

' ‘The plaintiffs cannot seek to recover it by the a1d of
“section 65 of the Contract Act as an ‘advantage received
S by the defendants under -contracts which became void, . ‘
»as the. advanta e must be received before the contract
-becomes void.  Nor do 1. think it can be said in this
~¢ase that thé plaintiffs can recover the money as paid
undér ‘contracts which - have been discovered to be.
.void as those words. cannot be apphed to these con-
“tracts. . If the money had been paid in part payment
. for the ‘cotton it might have been 1ecovmed. on the.
- general principle that money paid 1n consideration  of

“an executory contract which is 111e0a1 may be recovered

back upon repudiation of the transaction as upon failure
" of consideration. - But that again is not the case here.
The money was paid as- damages for breach of contract:
_‘which as a matter of fact-had become void and the
- performance of which had become unlawful, at, a time

* 'when both parties thought- the contracts- ‘were lawful ‘

~and legally enforceable.
ILR10—2
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In my op1n1on thelefore the plamtlﬁ's can only

= recover by -the aid of sectlon 72 of the Indian Oontract
S Act

o has been argued that money paid under m1stake

_,can be recovered whether the mistake be one of law or {:
of fact: It is unfortunate that the wording of section 72

is sufﬁ01ently ambiguous to lead to' a dlfﬁculty in con— 3
struing it. On the face of it “mistake ” 1nclude

.._take of law.

" But it is said that under section 21 a contlact is not‘
voidable on the ground ‘that the parties contractedf

“undera mlstaken behef of the law existing in British’

India, afili“the offect of that section would- be ‘neutra~

,' lised if a party to such a contract -could recover what
_he had paid by means of section 72 though under'
: sectlon 21 the contract remalned legally enforceable

Th1s seems to be the argument of Messm Poﬂock and‘

Mulla at pwge 308 and as, far as I can see it is- sound

- In my opmlon therefore, the. plummﬁ's cannot recover
from the defendants what they realised by the sale of
the blankets. In any event it is adml tted that the"
defendants could retain sufficient to 1ecoup themselves:
the balance of thelr deposit.

The next questlon is whether the defendants canu

: succeed on their counter claim. That. depends on “the

question whether in the events which have happened
if can be said that ‘though the sale-proceeds of " the.
‘cotton are in the hands* of the Liquidator, they must be’
treated "on equ1tab1e principles as-if- they had been g

, actually recelved by the defendants. .

Tf the cotton had ‘been st111 in possessmn of, the .
defendants I think the. L1qu1dat01 could have recovered
,on the ground as I. have already stated that the agleewf
ment; to gwe securlty on- the 26th or. 27th August Was :
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’Ibad - But the defendants gave. possessmn of the. cotton e
to Tomb1 off’s pufchasers on the undelstandmg that if -

'the blankets did not realise suﬂiment to satisfy their
wclaim, for damages the balance would be paid out of the -

"sale-proceeds of the cotton. That arrangement Fvas for

the Denefit' of ‘the L1qu1dator who .was anxious. to' :
reallse the cotton in order to save expenses as the cotton -
«could'be sold” at oncée while there was -considerdble -
‘d1ﬁleulty in- selling the blankets. ~As long as no stepsr?
were t%ken to set aside the agreement of pledge or even
to dispute 1ts validity the defendants could have sold .
sthe cotton after .due mnotice had been given to the:

: quuldatm Tt is dlfﬁcult to see how the defendants can

be put'in a worse posmon than they would have been -
if they had themselves sold sufficient cobton to satisfy"
their cla1m "It is' not as if there had Dbeen a mere

promlse by the Liquidator to pay the defendants’ claim
,*out of the genelal cash balance in his lnnds

Th1s then is.the case of a L1qu1dator of a hostile ﬁrm -
fvvho has™ admitted - the liability of the firm to the
édefendants ‘who has actually paid them a portion of

‘their claim and for the balance holds a sum of money.

aander an ar rangement which amounted to an admlssmn .

that he held it on behalf" of the defendants. The state
of pledge no longer ex1sbed the money was emmuked
f01 the defendants L .

"'No doubt if the palbles had been aware of the true
"legfml ‘position when war broke out, the defendants:
‘would- -only have been: able to retain  their security for

the. bmlance of their deposit, ‘but it is impossible now,

in the view I take of the law, that the present Liqui-
dator can 1epud1ate the action of his pLedecessor '

I ﬁnd on the issueg :—

(1) (ar) The pledge of the blankets on the 4th Was an’
aadvantage Wh1ch ‘the. defendants Would. have. been

' 191'9.'
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_ ": ‘bound to restore under section 65 of*the Contract Act
E .Wox;w &,,.; on- the . outbreak of war ~except . to the extent of.
Rs 10 OOO

(b) The pledge of the 5th August was v01d except tor

' the extent of Rs. 10, 000.,

(‘)) The contraets by the plaintiffs for the purchase oi

'cotton from the defendants became v01d on the out-f
' break of. War ' - '

(3) The settlement of the contracts of purchase by

cross—cont‘r rets -of sale was a legitimate, transaction as:
e merely ﬁnng the damages for. the  breach of the con-,
traets of purchase which both- parties mlstftkenlyf,;
‘ 'beheved could still be.legally enforced.

(l) Unnecessary (5 and 3 (@) affirmétive. (6) and

: (7) Negamve (8) Afﬁrmamve

_ (9) Tombroft agleed to pay out of the sale—ploceeds;
of the cotton the balance of the defendants’ cla1m'

“‘which remained dué after the blankets had been sold \

el)) The defendants are entitled to ‘be ‘paid - the

. balance of their clalm out of the sale-proceeds of thew

cotton

L (11), (12) and (13) Unnecessary

\ h_The plaintiffs appealed
Oampbell with Coltman, for the appellants
" Kang ga and Descu, for the 1espondents '
~MARTEN, J. :—This is an appeal from the ]udgmenl,

of Mr. Justice Macleod of the 12th December 1918 dis-"
“1missing the plaintiffs’ claim in th1s sult and" allowmg
_the defendants’ counterclaim. On the figures. since:
r‘,agreecl the amount of the clalm is Rs. 69,467-9- 0. re-.
“presenting ‘the nett proceeds of sale. of- certain eotton
_blankets The Vamounrt of the ceuntemlum is:
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Ry 58 440—9 0 1epresentmg palt of the nett proceeds of .
sale of dertain cotton bales.. The aggregate amount in-
“dispute is therefore Rs. 1,27, 908 “This sum represents,
“the amount alleged to have been owing to the defend-- -
ants on the- secumty of the blankets and bales which

“were pledged to them for differences oh certain cotton

eontracts The plamtlifs say these pledges and con-

tlacts became or were illegal and void, having regard. *
to the outbreak of war at 11 p.m. on 4th August 1914,

‘and that they are entitled to recover the sale-proceeds-.
:of the blankets which- were sold by the- defendants in -
aand prior to 1915, and to retain the sale-pm%@eds of the -

bales which were by auangement sold- by the then

Tiquidator of the plaintiffs in the same year. Coungel '

for the appellants stated that apart from the sums in
= dlspute the realised Indian assets of the plaintiffs ‘are

: ”msufﬁment to meet their Indian liabilities, but the1e 18 ‘

1m0 evidence before us to that effect
9. - Tt is-common ground that both the cotton blankets

f‘and the cotton bales were, prior to the war, the pro--

~perty of the plaintiffs, Wolf & Sons, a German firm
- with its head office in Germany and a branch office at

Bombay, which was mahaged by a German.named 1

- F.+Zoller, Who was interned on the 5th September 1914.
Para. 2 of the plaint describes the plaintiff-firm ag

~being “incorporated ”; but there is no evidence of this,

‘and they have been treated in these proceedings as an

‘ordinary partner ship firm. ‘From the report in WWolf:
& Sons v. Carr, Parkeré Co.W, this appears to be their

correct status. .° The plamtlf‘f-ﬁrm now sues by
"Mr. P. 8. Mellm the present Controller of Hostile Trad-

“ing Concerns, Bombay, who was appointed Liquidator -

-of thig'hostile firm by the Bombay Government Order
«of the 20th September 1916, - Exhibit A to the plaint.

”The defendmts Dadlba Khimji & Co are an Indmn .

o [1915] W. N, 195:
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. firm carrying on business in Bombay, and ‘were. the:
= guaranteed brokels and Muccadums of the plalntlﬂe
’ p11or to the war.

3. It is also common ground that between the 4th-

‘ August and the 3rd September 1914 (mcluswe) the
. blankets and bales were handed over to the defendants'
- by. Zoller on behalf of the plaintiffs as secunty for (a)
.the cotton differences, and (b) Rs. 10,000, the balance’ of‘
“a deposit of -Rs. 50,000 by.the defendants. No’ dlspute
“arises about the Rs.10,000. That is admitted  to have o
"‘rbeen since repaid, and properly 1epa1d ‘to the defendantﬁ«
~out of the ploceeds of sale of the blankets.  But a .
: dlspute does arise about the cotton dlﬂferences These, -

arose out of certain pre-war cotton contracts betweenf

- the plaintiffs and the defendants for J anuary to Malch ;
* 1915 delivery, which were closed or purported to be~,

closed by- Zoller on behalf of the plaintiffs on the 3rd: 8

. September 1914, and showed a heavy. ‘balance payable
" to the defendants on the due dates. To securé the sum, -

ultimately payable by the plaintiffs on - these p1e-wa1*‘,',

. contracts, Zoller pledged the cotton blankets on the 4th. -

“or 5th August 1914, and by way of further secuuty the; -
_cotton bales on or about the 26th ox 27th August. There:
is no evidence of any further expl ess pledge 'on the,
- 8rd September S

S 4, What ‘Thappened. to the busmess 'xftel Zollel Wftsf"

.interned was this. One Tombroff was ftppomted qumd—
- ator by Government, and, in the course of his duties, he

: appears to have taken directions from time to time flom )'
" Mr. G. S. Hardy, 1.C.S,, the then Contloller ‘of Hostile
. Trading Concerns. At the trial, the order appomtmg,,

Tombroff was called for by the defendants R was ‘not..

'produced, but counsel for:the plamtlffs stated “We
- do not d.lspute that he (Tombroﬁ) had power to defxl
~with the assets of: Wolf & Co.”.: The trlal accmdmwly g
;"proceeded on th‘xt footmg o
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5. 'In" the course of managing or wmdmg up  the. - 910, -
v_busmess in 1915, Tombroff had to: deal: with the ‘cotton
‘blankets and bales and also with -the ‘pledgés Which | o k&
‘the defendants claimed thereon for ‘the amount of the ~_ v
cotton dlﬁerencee - H‘wmg regard to' the approaclnng ?{ﬁﬁ:’
monsoon, Tombroﬁ thought it desirable, if not 1mpera o &0

'trve ‘to eell these goods, and he accordmgly approached :
the Controller and the defendants -on ‘the subject... As~

‘regards the blankets we have a correspondence- which
.is very mater1al Writing to the- Controller on the ath
June 1910 the L1qulclator says —

Sy have the honour to inform you that there are now the followuwr stocks :
left with me Wlnch T would propose selling by auction in small lots...799 bales
of cotton blankets in the godown of Dadiba, Khimji & Co. The blankets - are -
in possessxon of Dadiba, Khimji & Co. as- security against differences due 10 .
them on cotton, but T trust there would be no objection on their part to’have
these goods sold. Their claims have been duly taken note of...As for tho
blaul\ots itds imperative they should be sold now.” * » -

To tlns proposal for sale, the Controller ag reed in a
letter of the 11th June 1915. -

6. Then the qunldator after taklnor the advice of ]11s
sohe1tore Wrote to the Controller on the lst J uly as.

follows :— o ,
aw Re' 797 bales of cotton blankets

I have the honour to acl\nowledge tlie.receipt of your letter of llth mstant
'mfemng among other lots to the 797 bales mentxoned above. : -

- “These- b'\les were gwon in charge of Dadiba, Khimji & Co., Muccadums of
this ﬁrm under an agreement, dated 5th August 1914; and with the view of
obtaining possession of the same I consulted Messrs. Payne & Co. for opinion
_and received their reply as per their letter enclosed. Under the circumstances, -
1 shall arrange with’ Dadiba, Khimji'& Co: for sel]mg these goods by pubhc
_auction and the pr oceeds re‘thsed to be retfuned by Dad[ba Klum]1 & Co

ag'unst then' clmm on this firm.” =~ - .
_. It will be noted that tlns letter to the Controller tells
-lum that the agreement rel1ed on’by the defendants is

dated the 5tl1 August 1914 Wlnch 1s after the outbreak
of War.
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7. The encloséd opmlon of the. sohc1tors Messrsu

: Payne & Co., Whlch is -dated- 16th J une 19]5 was as
follows —

L Dadyba I\hxm]x & Co. and Wolf & Sons,

Referrmrr to your letter of date Dad;ba Khlmp & Co have got the blankete -
in.question as security for payment of the moneys due to them, and- you ‘are

. ‘therefore not entitled to’ claim dehvery of ‘the blankets . without paying- the -

moneys due to them. ~ You may therefore allow Dadiba, Khimji & Co. to. sell
the blankets after consultatxon with you as to the puce which they are to bef
" s0ld,” We return the papers sent, to ns herethh ”

The letter of mstructlo*ls to;the sohcxtors which they'

: vrefer to’ ig not in evxdence nor are we told wwhat were

, the pwpers they reuurned

"8, On the 2nd July the Controller acknowladged the -

receipt of the Liquidator’s letter-of the st July and its
enclosure. ', Thereupon the Liquidator appears to lnve :

- carried out . the arrangement contemplated, that is to'

say, he agreed with the defehdants that they should«
sell the blankets and apply the sale proceeds in or.

towards payment-of their debt for the cotton dlffer- ;
i ences

9 TI re defendants aécordingly proceeded to sell tl;e ‘

B blankets by auction, but as appears from their. letter of
~the Tth. of - October 1915 to the Liquidator, only 1‘20.
: bales were sold. This letter is material and I may }

quote p01t10ns of it..

*- % TRe: bIankets account w. Wolf & Sons

L We have to bnnrr to your notxee the Lollowmg and shall thank you. to Tet
‘us know your decision after. due conslderatxon s

'

 Qut of 797 bales of blankets which are mortgaged to us by W.: Wolf &;

K Sons we have sold so far with your consent by auction the followmg quan’n— .
’ ties at the rates. mentioned' be]ow —_ : B

180 bales fetched Rs. 17, 695

. "Ouit of the amount we have paid Rs. 442- 8 0 as to Messrs Menessee & Co ;
auctxoneers thexr commxsswn at. 2} -per- oent
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: We have to say. that the.way ‘these. bhn!‘ets are sofd by auctxou, they are -
mot fetchm" their real. value because people will not pay their prices in auction .
“and as this is pre]udlcml both to W. Wolf and Sons’ interest and to ‘ours, we’

“would propose to allot the balance of about 500 bales to us: a«amst our out-
ﬁtandme clmm swith W. Woif & Sons, andwe are prepared to pay Rs. 10
:per bale moxo thm the average pmce obtained in the three auctmn sales verses

‘The asvurmg if “of course not poss1b1e for you to do because you hwe to
.:ell qmoldy and -close the liquidation. Please remember-that the runmng

-expenses per month are about Rs. 750 ; we have to pay Rs. 450 in shape of’
‘godown rent and there 1s insurance and shop rent and swages, &c., which -
expenses will be saved to" youl, besides the mlet‘Oneers comrmssxom at 2% per

seentiif the goods ave sold by the auetion.” )
- 10.. The Liquidator consulted the Controller on -this -

proposaI and wrote to him on the 22nd Oetober 1910
-as follows — -

-4 With refelence to the interview I had thh you this afternoon in connec-

t;on with the sale of bl ankets of tlus firm mortgaged to Dadiba, Khlm]l & Co.,
"I have the honour to inform you. “that. I have duly intimated to them that
. their offér i 1s acccpted at the- prices, realised. in the auction sale lield on the
" 18th instant, There are some bales absolutely damaged which- I belicve can

. be only sold by auchon and in the interest of the firm I would surmmst this

\‘procedme A —_

It appears from a note on th1s letter that a velbml. :

‘ reply was glven by the Controller on 23rd - October-
1915, . ~

11 Then on’ 28th October Tombloff Wrote 0 the
v defendants as follows :—

4 With yeference to my letter dated 8th fostant I have referred to the
Controller......your offer for purchase of sound bales out‘o_'f‘the lot of the
- dlankets mortgaged to you by this firm.” -~ - .

' Please note that the Controller has aocepted your, offer to buy at the prices -
zealised in' the auction sale of Messrs. Crawford & C Jo. held on the 18th instant.
S AN there is very-short time for the termination of the liquidation, I should ask
_you to submit to this office a complete statement of account of all bales so far

#old. including those purchased by you with amounts realised and your bills for
rodown rent and, insurance charges, &eM e :

The defendants acknowledged this-letter on the 20th
October and agreed to pay a certam sam for some scales.

1919.
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.and tarpaulins mentloned 111 the qumdator s letter of’
’. "Sth October .

12, On the 12th February 1916 the defendants Sent
to the then qumdatms Fe1gusson & -Cos, their state-

. ment of account.for ’che blankets, scales fmd talpfulhns,
- and on-the 10th-March 1916 their final account showing-
a balance of R@ 47,194 still due to them and which’
i accmdmg to them had been agreed" by Tombroff o ‘be
_paid-out of the sale proceeds of the cotton Dbales 1n ]118

' .hands

13 ‘Now s 1ega1ds the cotton bales we- have no

; ;corlespondence as to the arrangement arrived at. There
was, however, no cross-examination of the defendants

" Wltnesses on the point : nor have the plamtlﬁs put in/
any defence to the defendants’ cohnter-clmm or denied:

© in'any pleading the agreement set up in para. 13.of the
' written statement, or called Tombroff or Mr. Hardy as.

. witnesses.. ~I am, accordingly, csamsﬁed that - the
. agieement was made between Tombroff and. the defend- ;
ants and that in eﬁect 1t Was as follows:—". .

Tombroif was to sell the cotton and the defendants

were to give delivery to Tombroff’s purchasels and
“allow Tombroff to receive the pulchase_‘ money, but on .
- this express condition that the balance of the’ defend--.

ants’. claim remaining ‘after the 1ea.11sat10n .of _the-

- blankets - ‘wés to be paid out of the proceeds of sale"
‘of the cotton. I think one may also infer that Tombroff
‘acted here with the approval of the Controlle1 as: he:
5 undoubtedly did as regards the blankets

14, - The precise date of this agleement about the-:

‘ sale of the cotton bales does not appear, but I think 1t
- clear that the sales took place somewhele 1n‘_1915 The

reason no doubt why the evidenceis rather meagre is¥
thit at-the trial thére was really no”dispute as to: the

~ facts. The' only Wltness called by the plalntlﬁs W‘w
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Zoller and he could not depose to the a11angement-i
W1th the L1qu1d‘1tor, for he was interned at the tlme n
and it.does not appear that he was consulted in any .

. way. Counsel tells us too that he could 1ot be ques- -

“tioned much, owing to Lis strange manner in’ the wit-
- ness box, vand that he ‘committed suicide the same ..

evemng

15+ It is common ground, however, that the armnge-
ment in questlon was carried out so far as the defend-

: ants were concerned.- They gave dehvery to Tombroff S

purchase1s and allowed him to get possessmn of the sale
proceeds The plaintiffs, howevel now repudnte the
“conditioni on which these bales were given up by ‘the

' defendants and the sale proceeds obtained by Tombroff,
and clalm th"i.t they are under no. obligation to’ pay
what was agleed to be paid to the defendants.

16 As 1 have already sald .the defendants’ ﬁnal
accounts were sent to the then’ Liquidators on the 12th"

' Febrmry and 10th March 1916, and it was not till" the-

‘12th April 1916 that ‘the defendants had any intimation

that the plamtn‘fs repudiated the transaction. This letter
~of the.12th April 1916 which was written to the defend--

ants by the attorneys of the ‘then quuldators alleged
vth’lt the ongmal pledge of the blankets on ‘the 5th
Augusb 1914 was illegal and void :' that the Liquidators
wele entltled to the sale proceeds in the hands of the
" defendants as pledgees: that the Liquidators would.
however give credit for the Rs. 10,000 deposit but
“demanded payment of the balance of the sale proceeds of
_the blankets within twenty—four hours, in default of
"which they Would without further intimation or .delay

file a suit to recover-the sale proceeds The demand .

for’ payment . within twenty-four hours was utteﬂy

“unreasonable, if: not silly, but it is almost a common l
- form among Bo mbay s01101t01s and will probably take
tlme to eradleate It 1s qulte in keeplng w1th this sort

1199, -
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of demand that no proceedmds to enforce it Were taken

| for over one year.and one quarter 'Viz., till the’ pr esent

- suit was instituted on the - 6th- August 1917 : and -that
. after a further thirteen months the plamt was.amended -
matermlly

17 To complete the main facts I should state th‘xt{
on the 13th November 1915 l‘ombloff wrote to the
Gontlollel dlawmg his attention to a demee of ‘Macléod -
J ~of the previous-day in Textile - Mcmufacturth :
Co.; "Lid. v. Salomon Brothers® . whereby -according:
“to Tombloff “all’ contlacts entered into with alien

,ﬁrms are held as ‘cancelled Dy virtue of the . ‘R,oyalf

- Proclamation.” . The writer proceeded : “I have also’
~.to.point ‘out that ‘this fum held a stock: of blankets-
" wwhich- the Mmager had hande(l over to Dax hbm Khlmu;
& Co. as security against their claim f01 chﬂ"elenf‘es on:

_ “cotton contracts, and after consulting .my solicitors T

- ghall have to claim+(since the tuestion of contracts is:

. settled as above) to obtain possession of whatever stock.

there may be still unsold in the hands of Dadiba, Kmmp
-~ & Co. to-be included-in the liquidation.” Tt, does not
~however appear that the Controller . took any- stel)e on
this letter-or made any communication ‘to the defend~

© afts,  The first hostile- communication to them wag’

- the solicitors’ letter of the 12th Apnl 1916. ' The appel-:
“lants rely on this letter of .the 13th November 1915 as
estabhshmﬁ the date when  they first discovered’ the

ple -war contracts to be illegal and void.’

1Q The ar wuments 1)1esented to us on- thls appeal
We;e centred rourid two main points, viz., (1) the effect

- of the war on the transactions in question and on the

legal position of the Bombay branch of the enemy firm,

~and (2) the plOVlSlOnS of the Indian OOntract Act with

reference to the recovery of money.

) (1910) 49 Bow: 570,
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19 On the ﬁrst branch of the case, it was ur, Wed by .
\'the appellants that the pre- war’ contracts of 16th to.

23rd Jnly 1914 and the pre-war - pledﬂe (if any) of 4th

‘August 1914 bemme 180 facto void on the outbreak of Damess

. DADYBA,.
. Kunr:
. &Co.:

war : that the further pledges gﬂven on the th- August
-and on the 26th or 27th August were similarly “void :

;and that the.cross contracts of the 3rd- of - September. |
were so tainted with the illegality of the pre-war con--
_tracts as :to be themselves void, or. altelnatlvely only .

“amiounted to the settlement of a nullity, It was further
“urged by the appellants that Zoller’s agency terminated
ipso facto on the outbreak of war, and that therefore,

“he had no power to enter into any -of the subsequent
t1ansact10ns

90 In the view I take of thlS case, it is not neces-
szuy for me to decide. whether these pwposxtmns are-

‘well founded I think that for the purposes of this.

case one may assume in favoul of the appellants, but
~without demdmg the pomt that all .their contentions.
" on this head are correct. . But while makihg this:

assumptmn, I am of opmron that at any rate up to-
- November 1915 the legal position of the Indian branch.
“of an enemy firm was sufficiently doubtful as_to aIIoul |
~some ]ustlﬁcatmn for the view that the trausact@ons in
' questlon were valid. For that purpose and -that -

purpose only T will refer to certain Ploclanmtlons and:
' Olders then in fome in Indla '

21 The Royal Proclamation No. 1 of the 5th August ‘
1914 (see English Manual of Emelgency Legislation,.
+1914, p. 375) has-a somewhat obscure clause at the end,.

- which probably standing by itself would not validate

trade with “a branch like that we have to deal with..
But the official announcement of the 22nd August 1914

issued by the Tleasmy in e‘iplanfltmn, of the Proclama--
‘tion No.. 1 (see Enghsh Manual, p.377) shted in para. 3.

.7 1919,
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& If a firm "with headquarters in hestile terutory has a branch in neutraj_
or Bnt1sh telrltory, trade with the branch “is (apart - frofn prohlbltlons in;
spec1al cases) penmsmble as long as the trade is b(ma ﬁde wmh the branch
and no transacnon W1th the head oﬂiee is mvolved "

And paragraph 4 stated :— .
o Commercxal contracts enttred “into before war broke out thh ﬁrmsf.
established in hostile temtory cannot ‘be perfoxmed dwring the war, and pay-.:
ments under -them: ought: not to be made to such ﬁrms during the “war

‘Where, however, nothing remains to be done save to pay. for goods alreadyri
“delivered,. or for services already- rendered, there is no ob]ectlon to. making: :

M.

" the payznent....,f.

22, This was followed by- the Royal Proclamation
No. 2 of the 9th-September 1914 (see Indian Manual of
Legmlatlon and Orders relating to the War 6th Ed.,
1918, p. 7). This declared tha‘o as . from the date
thereof Proelamatlon No 1 together with any pnbhc
announcement ofﬁmaﬂy issued: in. explanation thereof
. was revoked and the present Proehnmtmn substituted
therefor. This ohviously referred-to the mnonncemenh
of the 22nd of August, and to that. extent recog nlsed
its formex validity. Then in para.3 it deﬁned “enemy”,
This definition would clearly include: the pla111t1ff’ S,
. head office in Germaiy, but perhaps not Zoller himself,
as he was neither “ resident nor’ carrying on husiness ”‘
in Germany . Para. 6 dealt with branches. as
followgs.:— - '

" Provided always that where an encmny has a branch locally situated m

British, allied, or neutral’ terlitery, rot being neutral territory in Europe,

transactmns by or with such branch shall not be treated as transactwns by or.
W1th an enemy."” :

Then in para. 7

“Nothing in thxs Proclamation shall be deemed - to prohlblt payments by ’
or on account of enemles to pérsons resident carrying-on business - or bemg in'
-Our Domm;ons, if such payments arise out of transactlons entered mte v
before the outhreak of war or otherwise perrmtted n o

23 In addltwn ‘to these- Proclamatmns there Was
111 Indla on the 8th August 1914 a ‘Notification. (see‘
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TIndlan M‘mual p. 185) putmng in force the: Porelgnels

Agct (111 of 1864) By. virtue of sect1on 9 of that Actno

foreigner was to travel i inor pass through any part of

British Indm “without a llcenge _This was followed o
-on the 90th of Aufrust by a F 01e1gnels Ordinance No. IIT

-of 1914 (seé Indmn Manual, p. 47) giving powers-to the

EGoveulol General in Council- by ‘order-to restrict the 2

-egress - -of foreigners  and to prohibit or restrict their

trade or 'business. Then on the 22nd August there -
‘was a Notification (see Indian Manuadl, p.’368) prohibit-
ing f01e1gne1s from leaving the countly On the 28th.
August' two' Press Notes were issued in Bombay by . .
the Political Department, the one on the lines of the
‘T_reasmy D‘{planatlon of 22nd Anugust, and the other

;stating certain arrangements permitting the clearance
and digposal by German subjects of imported and other

.goods, and permitting the delivery to British subjects of

,goods from German firms, and to * have commeuﬂ deal-
ings with them in respect of existing stocks only”. These

Press Notes are referred- to in Textile Manufacturmg'
Co., Ltd. v. Salomon ‘Brothers® and are set out in full™

‘in Oampbell’s “Trading with the Enemy ” at pp. 408-
-409. -On the 14th November 1914 the Hostile Foreig gners

«(Trading) Order (see Indian Manual, p. 373) was passed ’
rendering it necessary for all hostile firms to obtain

within one month licenses to trade. This p10v1ded in

. para.d (2) that “ An application on- behalf of a hostile .

‘ ‘.forelgner or hostile firm not resident or located in
- British Incha shall be signed by a manager or other
»agent resident in British India.” S

24, " As 1erra1ds the plaintiffs themselves, it appeals

| jthat by a Notification of the 6th March 1915 (see Indian

‘Manual, p. 379) their licenses to trade were to “ remain’ -

~in force 7 until the 14th of August 1915 ; and it appears

' tﬂhat by 'a subsequent Notlﬁca‘rmn thls pemod was

m (1915) 40 Bom. 570 n
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: extended to 14th November 1915 [see f oot-note. (2) on

"—n ,!f-'page 380 of the Indian Manunal]. “As the Nomﬁcamon of
Som " the 4th March says, that the licenses are “to 1emams

in force ”, I should infer that Wolf & Sons had previs

' ously obtalned ‘the necessaly 11cense to ‘uade

ﬁ’CO. ‘ e

Ee
- 25. Now if-one: looLs at the P1oclamftmons and i

'Iia'rtmular at paras. 6 and 7.of the Proclamatiof  No. 2,

I think-a business man—or for the matter of that &

"lawyer—might not- unnatiirally infer that you could
“deal with what I will call” an enemy branch in India
' ~prov1ded such deahng involved ‘no mtelcoulse with
~-the head office in Germany (see W, L. Ingle, Limited
. Mcmnhezm Insurance Oompan Jm) And further
* that where, as here, the transaction merely involved-
~payment by the enemy branch, namely, in’ ‘respect - of
_the cotton 'dlﬂerences one might fanly urge. that it
" was an authonsed payment within -para. 7 as bemg a:

payment to -a "British subject arising out - of a trans-

. actlon entered into before the outbieak of War (seea,
same case, p. 232 and Halae Y V. Lowenfdd@)) And-
. that, if such a payment was authorised, it was alsov

legltlmate to do something short of p‘\yment viz., to

: give secuuty toa Bmtlsh sub]ect for such payment. -

- 26. Or, agam, 1f one looked at Hall’s Intelnatlonalf

Law, 6th Edn.; p. 388, which was cited with approval
by Mr. Justice Sargant in Princess Thurn and Taxis ~.
 Moffitt®, it mlght be said that at any rate . untll hig
- internment Zoller was not"disabled by the war flom'
: ‘entermg mto the transactions in questlon The ‘passage:

I refer to is as follows :—=

N When persons are allowed to remam,' either 'fer a specified * time after
- the commencement of war, or during good behavmur,(they are exoneratec’i ;
. from the disabilities of enemies fox such time as they in fact stay, ,'md they

- ®.1915] 1 K. B. 227, atp.231: @ 11916] ‘>K B. 707 at pp. 712 717
L@ [1915] 1 Ch 58, atp 6L
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mare placed in the game position as other. foreigners, except that they cannot” +.
‘earry on a. direct trade in their own or, other enemy vessels with the enemy
"country ' '

Now here, Zoller Was prohlbzted by the Notlﬁcatlon Davta:

of the 8th, ‘or, at any rate, of the 22nd August from

"leaving the country—a fact, which was . relied. on' by
. Mr. Justice Sargant. - The actual decision i m that case, -
viz;, that the Bgincess, though of enemy_ 1t10na11ty,

-was entitled to sue in the English Courts for an injune -
-tion to restrain the publication of libels on ‘ber, was. -
-approved by the Court of Appeal in Porter v. Freuden~ ’_
berg® and in Schdffenivis v. Goldberg®, the latter of

which cases decides that the 11ght to sue is not- lost. by -
mternment

-7, Further, 1f it be urrred that the tlansactlons in ,'
questlon must be’ judged in the light of the Proclama- .
tions actually in force at the date of the transactions
and. that the official ' explanation of the 22nd August
-and the two Press Notes of 28th August had no legal
Authorlty, it may be urged in answer that this is
“taking a ‘somewhat narrow view of the’ subject, and
_that it -would not be. unreasonable for the Controller or
“the L1qu1dator acting under his directions to sabide -
“by the spirit of the later Proclamation, viz., No. 2 of .

the 9th September 1914 and Whlch remained in force ‘

durlng 1915,

28. - As was sald by Mr. Justlce Macleod in Tesctzle '

Manufacturzng Co., Ltd. v. Salomon = Brothers®,
speakmg -of -affairs in Bombay during the latter half
of 1914 :— ' .

- *1Itis.not to be wondered at, that confronted with this bewildering array.

of Proclamatxons, Ordinances, Orders and Official communications,’ a.boundmg_ )

_in conﬂxctmg provxslons, the members of the mercantile community in

@ [1915] 1K B.857,87M. . - O [1916] 1 K. B. 284, 299.
e (1915) 40 Bom. §70 at p. 581.
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W

Bombay, Whether British  subjects, foreigners or enemles, remamed para-
= lysed-~unable to form any oplmon as to what they could do or what they

.- could not do”. ;

" 99, _‘-In the present case hbvsvéVer ‘we have to ‘deal .
~with the - Controller, a Government Official, who'

policy and intentions of Government, and if necessary

of obtammg the highest legal advice. -

" Further, in the present case, Mr. Justme Maclead.
while holding that the pre-war contracts became invalid
“and that the pledges were invalid, thought that.the
” September settlement by cross contracts was in’ itself
“valid, as was also the contract of 26th- August (apart
- from the actual pledge) and that Zoller’s agency was
_ not terminated by the war. The learned Judge leftf

‘open the questlon whether the defendants could in any.

. event claim to rank as unsecured credltors

30. I thmk, T have now stated_ enough to show, 'Vthat;w
vin 1914-15, the true legal position was open to doubt, at
any rate in some particulars. As I have already said,
I need not and I do not decide what that position was.
I merely assume for the purposes of this case that the
~appellants are correct o this first branch of the case.

. 31. T come accordingly to the second branch which -
appears to me to be the crux of the case, viz.; on what
legal grounds can the plaintiffs claim to- recover the

- sale-proceeds’ of the blankets. One. may clear the’

, ground by saying that their claim is bftsed solely on sec-~
~ tion 72, or alternatively, on section 65, of the' Indian :

;,'Contra:ct Act. . They admitted that no ‘claim based on

the English law apart from that” Act could succeed.

The- relief given in Gulabchand v. Fulbai® (where -
[the 1llega1 purpose had not been carried out) was

0 (1909) 33 Bom 411
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5y

therefore 1nappllcab1e -In v1ew of such cases as Kearley .

V.o Tkomsonﬂ) this admission was, I think, properly
made, havmg regard to the appellants’ contention

that. all the transactions ‘were illegal. Nor need I -

-consider Whether if thls Court was" administering

-some fund,’ “the mistake could be rectified (see Robm
son, In re. McLaren v. Public Trustee(” and Inre

Amsworth Finch v. szth@)), nor whether if the pay-

B ‘ment had been made to its own officer by a mistake of
law, the payment would be refunded (see Kz jparte )

Stmmonds.  In re O’arnac‘" In re Opera, Limited®).

32, Before us, sectlon 72 was rehed on first in argu--

anent. It was said that this was a case of,“ money paid
by mistake” viz., a mistake of law, all parties thinking
" 4he contracts and pledges were valid and the debt due.

‘When asked whether the appellants relied on any

j mistake of the then Liquidator, counsel at first said
" No, but at a later stage withdrew that answer and
-said Yes. I am not surprized at counsel’s first answer.

~"There isnot a lwo\i‘d in the pleadings about the Liqui-
~«lator or Controller being under any mistake : no issue
was raised about 1t : and neither of them went into the

_ witness box to- say "he had made ‘anymistake. The

"amended plamt is, I think, based on a different section

.altogether, viz., section 65, as will be seen from looking

“at paras. 9, 9A and 14 and in particular tothe allegation

“in para. 9 as to the 1greement being “dlscovered to -
bevoid” :

' 'We were referred by fthe appe‘_llants to 'pai'a. 4 of the -

“defendants’ supplemental written statement of 12th

October 1918; but this only dealt with the cross contra-

“.cts of 3rd September 1914 and was in answer to the

~amended paras. 9 A and 10 of the plaint. So, too,

- @ (1890)24Q.B.D.742. - 7 () [1915] 2 Ch. 96.

@ [1911] 1 Ch. 502, . @ (1885)16Q.B.D.308. ' .

. (") [1891]2 Ch. 154 3Ch. 260
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- issunes Nos. 5 and 5 A"refer’to' a mistake iaﬁ thetune ofv'
. the. settlement mentloned in issue No. 4, viz., the settle-’

ment by Cross contracts on -3rd September 1914.” It:

the quuldator.

33.. It seems to me, therefore, that on the pleadmgs :

‘this point under section 72 is not open to the appellants.
~ and that in any event there is not sufficient evidence of
any payment “by mistake.” In the view I take,

therefore, it is really unnecessary to consider whether

. seotion 72 applies to a mistake of law,  Butas the-
-learned trial Judge did deal with this point, and as'it "

may be urged that an implied amendment of the plead-:

- ings'was thereby. made, and the case argued on - thes
~ assumption that there was some evidence of a mlstake "
inlaw, I will deal with the matter on thls footing. *

34." The mext difficulty 40 the way of. applymg

_section 72 is section 21 which says that “ A contract is.
‘ not V01dab1ebecause it was caused by amistake as to any-.
" law.in force in British India.” Consequently, if sec-

‘tion 72 applies to mistakes of law,-a man might recover--

E payments under section 72, although he could notavoid. -

the contract under section 21. Tam thinking of ‘course:-

-~ of a case where the .same mistake is made at the incép- -
" tion of the.contract as on the payment. theéreundér.. -
- Counsel for the appellants admitted that in such a case:

section 72 Would not apply. - The payment in such a.

. case he said would be made under the contract' (Whlch :
ez hypothesi could not be rescinded under section a1),.

and " consequently the payment Would not be by :

N

o 35. The appellants contended 'however”that_( ‘sec-
“tion 21 did not apply here because there was no -
" contract ” as defined by section 2 (h), viz., “an. agree--

ment enforceable by law”.  There was at most an:

»
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e avreement not enforceble by law ” and therefore v01d

.‘:under sept10n2 (9). This contention is, I think, errone-
-ous on the facts. In my judgment the Liquidator -

‘entered into bmdmg agreements ‘with the defendants

‘for the. sale of the blankets and bales and for the
;apphcatlon of the proceeds in dlscharge of the defend-" ‘

antg’ debt. The disabilities attaching to Zoller did
not apply ‘to the Liquidator or the Controller.  He, as

«counsel admltted at the tmal had power to deal with -

d@he assets.

‘ 36 I‘urther, the Enemy Tradmg .Act X of 1916

(Indmn Manual, p. 15), which was not c1ted to us,
pxo\udes in secmon 13 that—

-* Any act- done after the 3rd day of August 1914, by or under the
«orders of, any officer of- Goverument in respect of the property, moveable or

dmmoveabls, of any hostile foreigner or hostile firm which, if this Act had ;

sHeen-in forcg, ‘could h:ive"been validly done in the exer{:ise of the powers
-conferred thereby, or which could have been conferred thereunder, is hereby
'va.hdated "o

Sect10ns4and 5 give Wlde powers for winding up
enemy businesses and dealing with their assets in
accordance with rules to be made by the Governor
‘General in Council. 'This provides in’ effect that’ ‘such

- a wmdmg-up order is to have the same effect as if

made by the Court under the Indian Compames Act,
1913, sub]ect to modlﬁcatlons to be specified.

- 37. Now one of thn ordinary duties of a Liquidator

-confronted with a person claiming to be-a secured

- creditor is to decide whether he will admit the claim .

-or fight it, and if necessary he will obtain the directions

- the Court. . And subject to the control of the Court
‘he. can pay’ credltors or make any comprom1se or

‘ arrangement With creditors or persons claiming to be

«creditors (see Indian Companies Act, section 234).

But under section 3 of the Enemy Trading (Winding

1919
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v
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- up). ‘Order, 1016 (cee Indlain Manual p. 284) Gnvern-
. ment takes the place of the “Comt ” in_applying the-

‘Companies Act to this winding up; and as appears by
the ‘Notification; Exh1b1t A to plaint, the present-

. Controllér can exercise all the powers conferred on:
. Official Liquidators by -section 179 of the Indwn-:
_ Companies Act. without the sanction or, 1nte1ver.t1on,
~_offGovernment, and I think that the pewers under

sectlon 234 could also have been conferred on him. ,.

58 1 am therefore, of opmlon that apart from a]l'z

other grounds, the acts of Tombroff and Mr. qudy'

are vahdated by section 13 of the Enemy Trading Act;.

1916, as being acts which could have been validly done-

in exercige of powers which could have been conferredf \
. under that Act. As I have already pointed out the- .

" law at the time was not clear, and I do’ not think that:
elther of these gentlemen can be blamed for p1eferr1ng;. :

a settlement to a law suit, partlcularly when they were- :
~told by thelr legal adv1sels that the defendants Were "
right. : "

39. Ttis not suggested that the wide powels g1ven,» :
Dby section, 6 of the Enemy Trading Act, 1916, to the-
"Governor General in Council of cancelling - contracts.
injurious to the public interest or revesting property~
transferred under them have ever been or could be-
exercxsed in the present case.

40. 1 'am, therefore, of opmlon that the ag1eements
“ehtered into by the quuldator with: the defendants-
were “contracts” within the meaning of the Indlan

~Contract Act and could not be avmded U.lldPl section 21

as beu]g made under any mistake ‘of law. That bemg :
%0, I am further of opinion that the payments made to' :

- the defendanta were payments under this, bmdmg
~contract, and -could not be -recovered under sec—

tion 72.
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41 In this view of the cage, I" need ot demde ,
~whether section 72 can ever apply to. a mistake of law, ~ Wsoof\i
but as at present advised, the passage veferred toby - v
- the'learned trial J udge in Pollock and Mulla (3rd Edn) :Dﬁfﬁj
‘at p. 308 seems to me good sense-: and’ good sense 1s . &Co.
‘generally good law. The passage in ques’mon runs :— S
" “ The man who has chosen to judge hig own cause upcn ‘all the facts, 'md

has decided against himself, cannot appeal to.the Court agmnst hiis own

. ]udgment whether it was well infor med ornot.™ - : . Ve

. Tmay also refer to the 311d0ment of the Court of
. Appeal in Rogers v. Ingham® as showing the evils
which would result from allowing parties to re-open
transactions on the ground of ‘some mistake of law
having been made by them or their legal advisers. '

- I mdy also refer to thesHolsworthy Urban Council v.
 ‘Holsworthy Rural Council® where Warrington J.
“held that a local authority was bound to continue
. payments under a compromise founded on an erroneous
view of the law, notwithstanding that apart from such -
_ 'compromlse the payments would be wltra vires. So too
" payments made under compulsion of legal process
whetherin'a home or foreign Court of Law cannot be
‘rec'overed (see Clydesdale Bank, Limited v. Schroder
- C0.®). These four English cases illustrate- the
: genelal pnnmples adopted in England and I only cite.
.. them by way of analogy.
.42, 1 should perhaps h'we added that betore us the
appellants admitted that” the  arrangement with
Tombroff as to the application of the sale proceeds of
the blankets amounted to a payment. Under these
circumstances, I think no real distinction arises
~ between the "few -blankets sold bef01e June 1915 and
, those sold afterwards ’

w (1876)3Ch D. 351, at pp: 856-57. ™ [1907’] 2 Ch. 61.
ﬂ)[wls]zKBl
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- I may also add that the defendants, in the alternatlve
contended that the L1qu1dator s ‘agreements were a
" compromise and in‘any event vahd :and they relied on
Callisher v. Bischoffsheim® and 'Mileé v. Ne ew Zealand
- Alford Bstate Co®. In the view I take however it in

. unnecessary 0 deolde this pomt

»

One other- pomt may be noted, V1z that there isa
clerical slip in the printed judgment on p. 91 as to the
answer of .the learnéd trial Judge to the important
~issue No. 7. This should clearly be in'the negative

. and not in’ the affirmative as prmted

4% The alternatwe claim of the pla1nt1ﬂ<; is base(I
on sectlon 65 Whmh runs:— :

- “When an agreement is dxscovernd to be vmd or whena contraot becomee(_,

- voxd any person who has received any advantage under such agrecment or
. .contract is bound to restore 1t or to make compensatmn for 1t to the person

from whoh he received it.” -

 Now I have already held that the agreements Wlth_f

“the Liquidator were valid. Consequently, in my
“opinion, section 65 does not apply ‘to the payments in

question as they were made to-the defendants ander
vahd agreements and not under void ones

44. - But supposing for the sake of argument tlnt the

‘ payments were made under the contracts- and pledges - .

“ending 3rd September 1914, and that the Liquidator’s -
agreements were mere machinery for carrying out _these:“
-contracts and pledges, the appellants have still other
difficulties to contend W1th The first arises fzom the

“words ¢ agreement dlscoveled to be v01d” I agree’

“with the learned trial Judge that the word « agree-

', ment ” asused in that section does not apply to the pre-

war contracts, for they were “contracts” within :the

" meaning of the Indian’ Contract Act and ot agree-.

- ments”. As regards the. subsequent agreements, thevj
@ (1870) L, B.5Q. B: 449,00 - ® (1886) 32 Ch. D. 266, at p. 291
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*parmes knew all the mate1 ial facts and I doubt Whether; o019

the - Words ¢ dlscovered to "be void”- are really‘ —
Worr &

apphcable to those ‘agreements (see Gulabchomd V. . 'Soms -
Fulbaim). -The decmon in Jijibhai v. Nagji® can be D
_ , > 5

_supported as being based on. the validity of a collate-- Eemux -
yal agreement for a ref und quite apart from sectlon 60 o &Q"‘
(see . 698). , - Ce
- 45 Next 1f the other branch of the sectmn is rel1ed
on no. “advantage” under the pre-war contracts had
been received by the defendants  when ex hypothes:
they became void on the outbreak of war. - The.
- plaintiff’s’ case is that there was no - pledge till the
5th August.. - It . hardly, therefore, lies in their
‘mouths to contend there was a pre-war pledge and
therefore-an antecedent advantage for which .compen-
sation must now be given. In any event the adv'mtage ;
~which the plaintiffs are trying to recover is the ‘pay-
“ment made to the _defendants in 1915, and not the
‘pledge in 1914, The appellants ‘argued that under
section 65 the advantage need not be received before
.the contract becomes void or -the - aoreement is. -
discovered to be v01d This is not, I think, the true
construction of section 65. I think the 'hne is drawn
at the time the agreement is dlscoveled to be void or
when the contract. becomes void.. ‘ .

46. - In the resulb “therefore, I respectfully agree-
‘with the learned trial Judge that the payments in
question cannot be recovered by the plaintiffs under
either section 72 or 65 of the Indian Contract Act and
that accmd’ingly their claim fails.

47. As regards the counter-claim, the posmlon at-
firgt sight seems somewhat different, for here it is the -
defendants who are claiming moneys in the hands.
of the Iaquldator viz., the part proceeds of the cotton

@ (1909) 33 Bom. 411at p. 417. - B (1909) 11 Bom L. R 693 at
‘9698
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“bales. This clalm is based solely on the agleement
" ..with Tombroff. They say that hy virtue of that agree-
‘ment the Liquidator holds those monevs as’ earmarked:

- or upon trust for them: that he can only.dischar ge that-
: obhgatlon or trustb by paymg them the moneys: that
* . they - will then hold those moneys ]ust as if the sale-

- proceeds had been paid to them in the first ‘instance -

and: that their ultimate right to retain them will

‘depend on the deeisiqn of this Court on the claim.-

© 48. On this point also I agree with the deeiei'en of”
the learned trial Judge. The defendants have changed ‘
their position on the faith of a promise which in my

" opinion was validly made to them by the former

Liquidator, and I thlnk that promise is blndmg on the!
: presen’o quuldatm -

49. Tt.was next contended by the appellante thatv

 the promise only applied to the defendants’ “ clann “
- generally and did not admit any specific sum to be due,.

and that accordin gly the whole claim could be repudiat--

“ed. This, I think, is not the true view. The defend--
.-ants’ account might no doubt be vouched, and details:
such as godown rent challenged ; but no repudletlon of’
' “the mortgage itself was intended by the parties. That.
.as the correspondénce shows was regarded as valid at:
.any rate with respect to’ the blankets. Nor in ‘the view

I take is this a case where the assistance of equity is

~ asked towards carrying out an illegal agreement as in
- Mohori Bibee v. Dhwurmodas Ghose ®. ‘

In Substance, therefore’, it seems to me,‘ t'hat‘the,s.

. defendants’ case on the cotton bales stands or falls with

their.case on t he cotton blankets. They have succeeded

" on the claim. I think they also succeed on the counter— ‘

clalm

@ (1903) L. R. 30T A. 114;30 Cal. 539,
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: 50 The: dppefﬂ thelefme of the plam’mﬁs should in
P my ]udgment be dismissed - with costs. It will ‘not -
howevel be necessary to p1oceed with - the account =

} ﬂlrected‘by the decree, as the parties have since

- agreed on the ﬁrrure‘sv ‘But this need not, I thmk be

mentloned 111 the ordel we make

HEATON, J - agree that the Ll(lllld‘ttOl entered into

19197

Worr:
SoNg
v, M
DADYlu
Ky
& C’oj

va.hd agleements, with the defendants regarding the

sale of the blankets and of the cotton balesand for the

‘disposal of the proceeds. - And I think so for the
~TeaSons stated by my learned brother. That being so,
the plalnmffs claim must fall for ne1the1 section 72,
“nor section 65 of the Indian Contract Act can pos-

: sibly apply to what in this case hmppened in. fulﬁlment v

. of those valid agreements. .

-1, therefoxe agree tha’s the appeal must be d1sm1ssed '
.w1th costs. N . e

Sohc:xtms for the appellants Messrs. thtle & Co.

- Solicitors for the respondents: Mess1s Orazgze,
“Blunt &Caroe. : S .

4 ppeal dzsmzssed. :

G.G. N.

APPELLATE CIVIL,

Beforc 1{1' Justwe Shah and Mr. Justice Crump.

NAGINDAS BHUKHANDAS (0RrI6INAL OPPONENT), APPELLANT 1. GHELA- .

BHAI GULABDAS (oRIGINAL APPLICANT); RESPOI\DENT° )

, ‘Provincial Insolvency Act (IIL of 1507), section 43—Provldent Funds Act
{IX of. 1897), section 4—Provident Fund—Railway employe drawing his
- Providext- Fund after “his adjudication as msolvent—-—l’ayment of the money
tochis wafc—Fraudulmt traancr ) : .

~"® First Appeal No. ‘234 of 1918..
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