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: Order VII Rule 14. The will was only produced on the |

. 9th of February 1916, the day before the 1udgmenb was
_given and the award was not produced at all. The

Judge, therefore, exercxsmg his discretion under Rule 18.
did not  allow the plammffs to produce. the material .
N documents at that stage of the case and dismissed the.
“claim. In appeal the Assistant Judge confirmed the:

decree of the lower Court. I:agree with the reasons:
which are given by the learned Subordinate J udge.
Rule 14 of Order VII was enacted in order that its pro+
visions might be " complied with, and the reasons for
~ its enactment are very clear. , It is cértainly desirable
that a party who sues upon a certain document should
; 'produce it-at the time he files the plaint and not spring
it apon the opposite party two or three years aiter when
* the suit comes on for hearing. The defendant of courqe'? ‘
“lias - a remedy, if he chooses, to apply for discowery. ’
- But apparently the remedy by discovery is not made
~‘much *hse. of in- the Mofussil. Therefore both the
lower Courts, in my.opinion, were perfectly right in
) finding that the plaintiffs had not proved their case.
Therefore the appeal must be dismissed with costs.

Appeal des;mswd
R. R.

APPELLATE OIVIL.

Before Sif‘ Norman Macleod, Kt., Chief Justice.
BHUJANGOUDA ADGONDA PATIL (omewu DrrespANT No. 1), PPEL-
_LANT ». BABU BALA BOKARD (omawAL PraxmiFr), RESPONDENT.® .

ngy‘ lq.w——-AdOptwn—-Adoptwn by widow during lgfe time of a son adopted
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- Undet-Hindu law, ia widow cannot adopt to her husband when there is in -

existence a son adopted by her husband. ~Her right_to adopt remaing suspend-
ed so long as the adoption made by her husband is not set aside.

‘ * Second Appeal No. 648 of 1918.
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" SECOND appeal from the de01s1on of J. H. Bet1g111 First

Class Subordinate Judge, A. P., at Satara confirming

GOUDA -

the decree passed by M. H. L1maye Second Class

’ Subordmate Judge at Tasgaon

Sult to recover possessmn of property

One Adgonda, a Jain, was the owner of the property

¢in dispute. He had adopted a son Anna alias’ Bhujan-

gowda (defendant No. 1) who was a son of his sister.

.After Adgonda’s death, ‘his widow adopted_ the:

plaintiff,

Jl‘he plaintiff sued as the adopted son ot Adgonda to
’recover possessmn of the Jproperty.

Both the lower Courts held that the adoption of defend-

ant No.1 was invalid under Hindu law and decleed the
smt : :

Defendant No.1 appealed to the ngh Court.

K. N. Koyajee for the appellant —I subnnt that'
defendant No. I’s adoption was legal and valid, and
"that the plaintifi’s adoption was 1nval1d for the various
reasons I am going to submit.

i

‘[MACLEOD, C. J.:—It iscurious thatneither the Courts
below nor the parties have considered.the point that so
long as the first adopted .son was living, it was not
open to the widow to adopt another son. I have decid-

ed this point sometlme ago in a case on the Omgmal_
Side.] :

I am not aware of your Lordshlp S demsmn The
Court of first instance has considered in paragraph 13.
of its judgment the question -whether the husband’s
ad0pt10n of defendant No. 1 did or did not amount to a
prohibition to the widow to adopt any one else. . And
‘the lower appellate Court has also considered the point
;at page & They, both came to the conclusion that the
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~widow was not prohibited by the husband’s illegal adop. ~ ' 1919.
‘tion from making another adoption. I have taken the : — "
points here in the memorandum of appeal to the effect' Bé‘;’&?f
that there was a prohibition to-the widow and that the APéoxpa -
principle of factum valet ought to have been dpphed Bivo Bata
But I am thankful to your Lordship for putting the .BokARE." .

1eal pomt in 1ts proper form.

Y N. Nadkarm, for the 1espondent —The adoptmn
of defendan{tNo{ 1 being invalid, there was nothing to
prevent the widow from legally adopting' the plaintiﬁ’ ‘

[MACLEOD C.J. :—Have you got any authorlt y for thie :
propos1t1on that a widow can adopt another son, Whlle
the: son,adopted by th_e husband is alive 7]

‘No.ﬁ,. .

“-MACLEOD, C. J.:—The plaintiff sued to recover pos-.
session of the property mentioned in the plaint on the
ground -that he was adopted by the widow of one
Adgonda who died in 1911, The 1st defendant Waé
adopted by Adgonda himself. The 2nd defendant, the
‘elder brother of Adgonda, is sued on the ground that’ he
was colluding with defendant No.1,and hadalso held pos—
session of the guit property ‘wrongfully. The plaintiff’s
case depended absolutely on the question whether he
‘could prove his title as the adopted son to Adgonda,
and he contested the 1st defendant’s claim.to be the
adopted son of Adgonda on the ground that the adop-
‘tion ~was invalid, the adopted son- being the son of,
~Sonuba1, the sister of Adgonda. Both the lower Oourts«
have considered the question of the invalidity of, the
1st defendant’s adoption at great length. Butithe r¢al
point in.the case curiously enough has not been noticed,
by either of the lower Courts or by the parties, althou'gh
one-issue, namely, whether the adoption of the 1st
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defendant by Adgonda. amounted to a pr ohibition
against his widow’s adoptmg, went somewhat near the
point I am 1eferr1ng to. That point is, Adgonda having’
died leavmg a son, although that was a son by adoption, -

"the widow’s right to adopt remained saspended as long

.as that son was in existence. If there had been a natur al
gson,, her right to adopt would not arise until the death
of that son without issue, and without leaving a widow.
AS the son was an adopted son, the widow’s right to"
fad_opt to her husband would also not arise until that:
’ad()ption was set aside. It is not sufficient for her to
5ay “in my opinion my’ husband’s adoption is invalid,
'apd therefore I am entitled to ignore it and adopt a
son to my husband », Tt was not for her to judge.
*Whether the, adoptmn by her husband was valid or
invalid. 'In other words, as long as there is a son in
‘existence, itmust be presumed that he is the son of the
ilusband The plaintiff therefore in this case is out’
of Court on his plaint, as it is not open to him: to
cl'lallenge the adoption of the lst defendant He has‘
‘got to show first that he is the adopted son properly’
adopted to Adgonda, and he fails in doing that, because
.there was an adopted son in existence at the time of
fl'lis own adoption. This point arose sometime ago-in a’
ghit Whiéh I tried on the Original Side. T do not know
whethér it has been reported. But no authority has
been cited for the proposition that a widow can adopt.
to her husband when there is in existence a son adopted
by her husband The appeal, therefore, must succeed
and the plalntlff’s suit must be dismissed with costs
throughout. Same order in joint 8. A. No. 418 of 1918,

- Appeal allowed.
»,R' B,"."«&
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