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-h1s agrlcultural Work from there, but for some other'
purpose of proﬁt So the 1mpress1on remains, ‘whsther it

. was intended or not, that bath the J udges in the Courts
: -\below have demded that-the pl‘unmﬂf’s right to remove

the structur e arises ‘from the mrcumstance that 1t ig

a dwelhng house and not a shed. It seems to me that
-to hold that fora farmer to build a dwelling house ona’
- portion of his arrricultural land for his own. residence;

. .and in such a way as to facilitate his agrienltural work,

is necessauly contrary to the “intention of ‘an a(rneul-__;

;“tuml tenancy, is-to_come to a very remalkable and an-

’ unreasonable decision. T am unable therefore to, find_

that the orders made by the lower Courts follow from’
the facts which they have found, and I.think, that thig

B appeﬂ as ploposed rust suceeed and that the suit, must;

" 1919,

Decémber 5.

be d;smmse(_l with costs.
Appeqél allowed. .
©  R.BR.

APPELLATE CIVIL.

R

. Bejforé\Sir Norman Macleod, Kt., Chief Justice, aitd M)-/.I'ue;ice'_Heatqk..

-~ TAIRAMIYA warap PIRASAHEB PATAYIT 'AND ANOTHER (ORxexm""

- DEFexpasts Nos. 19 AxD 24) APPELLANTS v. SHIBELISAHEB. waLsb -
; FAKIRSAHEB DUNGE AND OTHERS (ORJGNAL PLAINTIFF AND DEI‘II\ID-~-‘i—
. AN'I’S Nos. 1 ro 3, 23 axND 25), RESPOI\DE\TS‘ : .
Imlwm Lzmztatzon Aet (IX of 1908), Schedule I, Artzcles 134 and 148-—
Mortgage—-il cmsfer from mortgagee—Suit for redenq;tzon-—-ﬂortga 4or's” -
. ngi’zt of redemption not defeated by reason of mortgagee 8 transfer.

"In 1882 ‘certain lands were mor twaged with possesswn b) the p]éintrff’

“father. In 1883, the mortgagee mortgaged the lands to the predecessor-in-title of

the defendants 1epresentmg ‘himself as absolute owner. ~ In 1916, the plamtlff

'havmg sued for redemption, the defendants contended that the suit.was

barred under Artxcle 134 of the Lumtatwn Act 1908

e Appeal from olaer No. 49 of 1918 ',- :
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Held that the su)t was not baired-as on the facts the pr 0pe1 Artxcle apphc- »

1919.
able to-the case wasQArtlcle 148 and not Amcle 134 of Schedule I of —
the leltatlon Act, -1908 ' TAIRAMIS

: : L v.
PER MACLI:OD C J i A suit to recover possessmn is not the same t}nng - SHBEL:
as a suit to redeem, and amortgagor’s rlght to redeem, the peuod of hmltatlon SAHEB.

for which.is 60 years under- Art1cle 148 will not be - defeated merely because
his mortgagee transfers the mortgage to another person

\

SECOND ‘appeal agamst the decision of TG Clump,.
District J udge of Belgaum reversmg the decree passed *
by R. G.- Shirali, Second Class Submdmate Judge at
Athanl A

Sult for redemption.. -

On the 14th March 1882, the plalntlﬁ_’s father mo1t-
gawed with possess10n celtam lIands to -four persons.
One of these lands survey No. 525 was mortgaged to
_the predecessor-m -title of defendant No.. 19 in 1883 by

. one of the orwmal mortgagees representing himself to
. ‘bean absolute owner. Two other lands survey Nos. 95
and 104 weze . similarly - mortgaged by other orlgmal

nloltgagees to the pledecessm-m-tltle of defendant%
. Nos. 23, 24 and 25. '

In 1916 the plamtn‘f sued for redemptlon of all the
lands mortrr'wed and for- possessmn

The conbendum defendants Nos 19 and 2 to 2&.
pleaded that the ‘plaintiff’s father did not mor tgage the
lands to them and therefore no suit for redemption

~ would lie fmamst them ; that their mortg agors mort-
gaﬂred the lands reple%entmg themselves to be - the
absolute OWne1s ; and that the suit was barred under

_ Article 134 of the Limitation Act, 1908.

~ The Submdmate Judge allowed the’ plamtlff to

" recover possessmn of the plaint lands except the mort-
gaged portlons of 'survey Nos. 95, 104 and 525 o In
~ respect of these: numibers the plalntlff’s suit was held
* barred: under Article 134 of the Limitation Act=
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1?9’,1;9,-. Ramchandm v.. SIszz - Molidin®';  Seeti Kutti v.

T Runhs Pathumma®.
é!ﬂﬁ.\llYA -

S On appeal the District Judge held that the ‘plaintiff
SAHER. - could recover possession of smvey ‘Nos. 95; 104 and 525
4 B ‘upon paying what might. be found due to defendants

Nos. 19, 23, 24 and 25 on an account being -taken under

‘the Dekkhan Agrlcultumats Relief Act. " His reweoﬁs,

Were as follows .
BEEM B agree with the lower Court that the’ pomt is governed b) Article. 154 3
“but it does not “follow that the plamttfﬁ cannot redeem. A party may obtain
-a title by adverse posse:.alon, but in.my opinion he can in no case obtain a
hile -greater than that. which he himself asserts. The 'respondouts have
never held thembelves out to le anythm@ more than mort agees and they’
cunnot thexefore, have acguired an absolute title which alone” could- defeat
the plamtxff’s claim  for redemptlon Now thoufrh the lower Cpml; “does - not.
‘say 8o in so many words, it is obw ious that the ddécision implies that in atwh =
cucumstances an absolute title i is acquired. That is not so. . The title wludf
is acquired is’ the title which i asserted and respondents are, thomfow,
‘mortgagees and nothmg more thBa mmtgagees “Aund . the plamtiﬁf benw
-admittedly a person interested in the property can redeem these mortgageb
“The following cases decided by the Bombay High Conrt app(‘ax to we to be in
pomt —Malu;e v. Fakirchand, I.-L. R 22 Bom pa"e '228": Ramechandra’

. Sheilih Mokidin, 1. L. R. 23 Bom,, page 614 and Bagas Umam ) f.
Natkabhaa Utamram, 1. L. R..36 Bom., page 146 ;

" The detendanbs appealed to the Hwh Cour

P, B.. Shingne, for the appellant '-—ThIS casn_ is
governed by ‘Article 184 of:the- Limitation Act. My
-clients are transferees for valuable coneldemmon and.
have been in possessmn for more than.12 years. Thelr
vendor (who was a mortgagee) pur ported to- convey the
property which is at.present in their possession as an
.absolute owner and as they have been in possession of
‘the property, the question Whether they had notice .of
‘the mortgage at the time when they dealt with the pro-
perty "is immaterial, This is the ratio’ of the cases
referred to in - the ]udﬁment of the lower Gourt and.

(O (1899).23 Bom. 614 2@ (1917) 40 Mad. 1040
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hence the order of remand is Wrono and* the deoree of

the. ’onal Gourt shoul& be restor ed.

‘4. G- Desaz,f for the respondentb was not called upon .

*MACLEOD, C J.. -—-ThlS was a sult for 1edempt10n

agamsﬁ a 1a1 ge number of defendants to redeem certain -

Survey Numbels from a mortgage. executed by the

Pplaintiff’s: father to certain mortgagees. A decree was..

passed by the lower Court declaring that thexe was
‘nothing due on the plaint mortgage and dlreotmg that

-the p].amtlff should recover possession of .the plamt‘

@omgaged 1ands, excepb. the moncraged _portions” of

survey Nos 95, 104 and 525 flom the defendants ‘that '

“ight be in "possession of the same. The plaintiff’s
claim for possession of plalnt portions of Survay Nos. 93,
‘JOA», gnd 525 was dlsmlssed

: In a*)peal the 10W61 appellate Court hafs held that tlie
’plalntlﬁ can recover-possession of those three vaey
‘Nos. 93, 104 and 525 upon paying what might be found
due to defendants Nos. 19, 23, 24 and 25 on an account
‘belng taken under the Dekkhan Agriculturists’” Relief
Act, - These partlculm defendants have now appealed.
They claim that the plaintiff’s suit as against. them is

barred under Article 134 of the Indian L1m1tat1on Act.-

That'Article refers to a suit to reeover possession of im-
_ moveable property conveyed or bequeathed in trust or
: mortg'med and afterwards pur chased from the trastee or
' mortgagee for a valuable consideration. In this case

vﬂpparently the argument is that because the defendants:

“are mortgagees . from the original mortgagee of these
- Survey. Numbers the plaintiff’s suit as against them is
" barred after 12 years from:the date of -the transfer of
. -the-original'mortgage. 'The case of Bagas Umarji V.
Nathabhai Ulamram® appears to be conclusive on

@ (£911) 36 Bor. 146.

C1919.

Tatzamixa
v, -
SseLs-
SAHEB.
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this quesmoﬂ far it appﬁax‘b dbyions fhdt & swit to

; ) ; recove1 possession is not the same thing as & &dit to

TAIBAMIYA
SRR
Szmmm—

;- SAHEB.

- redeem -and a mmtcragors rlght to redeem, the peuod
© of limitation for whichis 60-years under” Atticle - 148,
will not- be defeated merely - because his mortuawee

transfers-the mortgage to another person. T agree with

-the argument of the learned appellate Judge in diss
‘cussing this question, and the appeal therefore. fails
\ and must be dlSIIllSSGd with costs.

HEATON, J —1 aaree that Ar tlcle 134 of the. Scl;edule
to the ‘Indian Lumtatmn Act does not cover the cage we
are dealing.with.’ " The suit'is a sujt for redemptmn and

“such a suit is covered by Article 148. The mortgage

debt has been paid oft: by the profits of the land, -the
m01trraved ploperty ‘being ‘in the possession of : the
mortgugee.  So far, therefore, the plaintiff is enmtled
to possession’ of the whole of the mortgaged. _property..
‘But his claim is resisted in-respect of three Survey,
Numbers by certain of the defendants who, purchased
these Numbers from the moltbarree of course. the

, mortgagee had no right to sell %hem and so these,

“defendants have' not acquired any title. merely by
reason of their purchase. At least. they have not:
acqulred anything better than such title as the mort—-
- gagee could convey tothem. . Being without title to the
“property, ot at any rate a title which enables them o
resist the plaintiff on that ground, they must of course -
'siirrénder possession to the plaintiff, unless they. have
a claim on’ some othex ground., The only ground, so
faras I can see, on which they could have a. claun '
- would be.adverse possession. They have been. placed‘.
_in the position of mortgagees by the lower Court. . . The

- debts due to them which are the prices paid by them _
‘for their purchases are to be paid by the plaintift clalm- .
‘ing redemptiom. - That is the most they counld poss1b1y' :

bé ent1tleﬂ to, unless they estabhsh a. t1tle by adverse
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possession: ‘ggainst’ the: Qlamtlff morigagon wlio', seeks -

to, fedeem. Whéther tlisy have -done so. or. not ig
,Brlrgarlly a question=of fact. It has been found by the

lower appéellate Court that they have not established &

title by adverse possession other- than 2 title to be
1edeamed Nothing has been said to us in argument
in tHis&ppeal to lead us to. suppose that the lower
appellate Court made any mistake of law in arriving
at this conclusion. T agree, therefore, that this appeal
must be dismissed with costs.. |

Decree confirmed.

J. G. R.

APPELLATE CIVIL.

Befare Sir Norman Mucleod, Kt., Chief Justice, and Mr. Justice Heaton.

BAI RAMI pAUGHTER oF HANSJI BHANA (origivarL Drrenpant No. 6)
PETITIONERS o. JAGA DULLABH AND OTHERS (ORIGINAL PLAINTII‘FS),
OPFONENTS.® :

Civil Procedure O’ode (Act V' of 1908), section 115~—Interlocutory order—

High Court has no power to call for record. -

Under section 115 of the Civil Procedure Code, 1908, the High Court might
call for the record of any case which has been decided by any Court sub-
ordinate to such High Court and in which no appeal lies thereto ; but it has no
power to call for the record of any case whwh is under trial by & Court
subordinate to the High Court. .

OrviL Extraordinary application under section. 115,
Civil Procedure Code, 1908, praying that the order of
the Subordinate Judge of Bulsar in Suit No. 3()8 of 1918,
be set aside. -

One Jaga Dulabh and others .filed a Sult No. 308 of
1918, to recovet possession against the petitioner
(defendant No. 6) and others. '

®Qivil Application No. 105 of 1919 uuder Extraordmary Jurisdiction. .
" ILR 9—5

'1919,

TAIRAMIYA -
».
SHIBELL- .
BAVIEB,

1919,

December 5,



	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 

